IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)

UNITED STATES )
)

v ) Misc. No.

) Related to Crim. No. 05-394 (RBW)
) Oral Argument Requested

I. LEWIS LIBBY )

)

MOTION OF NON-PARTY JOSEPH C. WILSON IV
TO QUASH SUBPOENA AND
SUPPORTING MEMORANDUM OF POINTS AND AUTHORITIES
Joseph C. Wilson, 1V, through undersigned counsel, respectfully moves this Court to quash

the December 13, 2006 subpoena served upon him by Defendant [. Lewis Libby to testify at trial in

the above-captioned case.

BACKGROUND

On October 28, 2005, a federal grand jury sitting in the District of Columbia indicted 1.
Lewis Libby on one count of obstruction of justice, two counts of false statements and two counts
of perjury. On the count of obstruction of justice, the grand jury charged that Mr. Libby deceived
and misled the grand jury as to when, the manner and by what means Mr. Libby acquired and
subsequently disclosed to the media information concerning the employment of Valerie Plame
Wilson by the CIA. Valerie Wilson is married to former Ambassador Joseph C. Wilson, IV.

On the first count of making false statements, the grand jury charged that Mr. Libby
knowingly and willfully made a materially false, fictitious and fraudulent statement to the Federal

Bureau of Investigation by claiming that when talking to NBC News reporter Tim Russert, Mr.



Russert had asked Mr. Libby if Mr. Libby knew that Mr. Wilson’s wife worked for the CIA and
that Mr. Russert had claimed that all reporters knew this information.

On the second count of making false statements, the grand jury charged that Mr. Libby
knowingly and willfully made a materially false, fictitious and fraudulent statement to the Federal
Bureau of Investigation by claiming that when talking to Time magazine reporter Matthew Cooper,
Mr. Libby had told Mr. Cooper that reporters were telling the administration that Mr. Wilson’s
wife worked for the CIA, but that Mr. Libby did not know if this was true.

On the first count of perjury, the grand jury charged that Mr. Libby made a false material
declaration under oath regarding a conversation he represented he had with Mr. Russert and on the
second count of perjury, the grand jury charged that Mr. Libby made a false material declaration
under oath regarding a conversation he had with Mr. Cooper.

Mr. Libby’s proffered defense to these charges is that any false statements he may have

made were the result of “mistake or confusion.” Motion of I. Lewis Libby to Compel Discovery of

Information Regarding News Reporters and Organizations, filed Jan. 6, 2006 at 4 (Document 29-

1). Further, he has claimed that “in the constant rush of more pressing matters, any errors he made
in his FBI interviews or grand jury testimony, months after the conversations, were the result of

confusion, mistake or faulty memory, rather than a willful intent to deceive.” Motion of I. Lewis

Libby to Compel Discovery of Rule 16 and Brady Material in the Possession of Other Agencies,

filed January 31, 2006 at 3 (Document 32-1); see also Third Motion of [. Lewis Libby to Compel

Discovery Under Rule 16 and Brady, filed March 17, 2006 at 4 (Document 68-1) (given his focus

on urgent national security matters, Mr. Libby “may have forgotten or misremembered snippets of

conversations the government alleges were so memorable.”)
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On December 13, 2006, Mr. Wilson was served with a subpoena to appear at Mr. Libby’s
trial as a witness for the defense. (Exh. A, December 13 subpoena) Mr. Wilson, however, has no
personal knowledge regarding either the indictment or Mr. Libby’s defense. He does not know
when, the manner and by what means Mr. Libby acquired and subsequently disclosed to the media
information concerning the employment of Valerie Wilson by the CIA. Neither does Mr. Wilson
have any personal knowledge as to whether Mr. Libby made false statements to agents of the
Federal Bureau of Investigation or whether Mr. Libby made false declarations under oath before a
grand jury.

Moreover, Mr. Wilson neither worked nor socialized with Mr. Libby. In fact, the two have
never even met. As a result, Mr. Wilson has no information regarding Mr. Libby’s employment or
the “pressing matters” that occupied Mr. Libby’s attention, he does not know whether Mr. Libby
has or had a faulty memory, and he does not know whether Mr. Libby was confused or
“misremembered” facts when he spoke with the FBI or testified before the grand jury.

ARGUMENT

Under the Sixth Amendment to the Constitution, a criminal defendant has the right to offer
the testimony of witnesses and to compel their attendance to establish a defense. The Sixth
Amendment does not, however, “grant to a criminal defendant the right to secure the attendance
and testimony of any and all witnesses: it guarantees him ‘compulsory process for obtaining
witnesses in his favor.”” United States v. Valenzuela-Bernal, 458 U.S. 858, 867 (1982) (quoting
U.S. Const. amend. VI).

The Supreme Court has held that the Sixth Amendment is violated only if the defendant is

deprived of testimony that “would have been relevant and material, and . . . vital to the defense.”
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Valenzuela-Bernal, 458 U.S. at 867; Washington v. Texas, 388 U.S. 14, 16 (1967); see also United
States v. North, 910 F.2d 843, 889 (D.C. Cir. 1990).

Moreover, “[t]he events to which a witness might testify, and the relevance of those events
to the crime charged, may well demonstrate either the presence or absence of the required
materiality.” Valenzuela-Bernal, 458 U.S. at 871. As a result, a defendant must provide some
“plausible explanation” of the assistance he would receive from a witness to compel his
appearance. See id.

In addition, the Washington Court held that the petitioner’s rights were violated when the
State denied him the right to “put on the stand a witness who was physically and mentally capable
of testifying to events that he had personally observed, and whose testimony would have been
relevant and material to the defense.” 388 U.S. at 23. Conversely, a defendant has no right to put
on the stand a witness who has not personally observed events, and whose testimony is not relevant
and material to the defense.

Mr. Wilson is such a witness. He personally observed none of the events that led to Mr.
Libby’s indictment and he has no direct personal information regarding Mr. Libby’s defense, i.e.
the matters Mr. Libby worked on at the White House or Mr. Libby’s memory or veracity. Thus,
Mr. Wilson’s testimony would not be relevant or material to the defense and, therefore, should not
be compelled.

Finally, while a subpoena is a legitimate device to obtain evidentiary material, “it was never
intended to be a broad discovery device . . .” United States v. Edwards, 191 F.Supp.2d 88, 89

(D.D.C. 2002). A subpoena may be quashed if it is “unreasonable or oppressive.” United States v.



Haldeman, 559 F.2d 31, 75 (D.C. Cir. 1975); United States v. Libby, 432 F. Supp.2d 26, 30
(D.D.C. 2006).

Mr. and Mrs. Wilson have filed a civil lawsuit against Mr. Libby and others alleging
violations of the Wilsons’ constitutional rights. That matter is currently pending before District of
Columbia District Court Judge John D. Bates, where all of the defendants, including Mr. Libby,
have filed motions to dismiss. Mr. Libby should not be permitted to compel Mr. Wilson’s
testimony at trial either for the purpose of harassing Mr. Wilson or to gain an advantage in the civil
case, which is not yet in the discovery stage.

CONCLUSION
For the foregoing reasons, non-party movant Joseph C. Wilson, IV respectfully requests

that the subpoena issued to him by Defendant be quashed.
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