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CREW'S ANALYSIS OF ELECTRONIC COMMUNICATIONS PRESERVATION ACT

I. PRESIDENTIAL RECORDS ACT

What Legislation Does:

• Requires archivist to establish standards for records management control of
presidential records, including: (1) capturing, managing and preserving records;
(2) ensuring accessibility of electronic communications; and (3) certifying
electronic records management application used by the president.

• Requires archivist to annually certify that president's records management
controls meet new requirements and report annually on status of its software
certification.

• Requires archivist to report to Congress one year after president leaves office on
volume and format of presidential records at NARA and whether records
management controls meet new requirements.

• New legislation does not take effect until one year after enactment.

What Is Still Missing In Legislation:

• There are still no effective enforcement mechanisms, such as a private right of
action, and no penalties for a president's noncompliance. Under this proposed
legislation, as now, a president can ignore his record keeping responsibilities with
impunity.

• The archivist would continue to have a very limited role in ensuring compliance
and is not accorded any direct oversight authority. The legislation does not give
the archivist any role where a president elects not to comply with any new
requirements beyond reporting the noncompliance to Congress.

• The one-year delay in its effect means that the serious and systemic record
keeping problems of the current administration will go unaddressed.

II. FEDERAL RECORDS ACT

What Legislation Does:

• Requires archivist to promulgate regulations within 18 months: (1) requiring
agencies to electronically manage their electronic communications in a way that
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ensures their accessibility and (2) establishing a time-line for agency compliance;
also requires archivist to periodically review regulations and amend as necessary.

• Requires agencies to comply with these regulations within four years.

• Requires agency heads to report to archivist on agency compliance with new
regulations in thee years.

• Requires archivist to report to Congress on agency compliance with new
regulations 90 days after receiving agency reports.

What Is Still Missing In Legislation:

• There are still no effective enforcement mechanisms for noncompliance; proposed
legislation does not add new penalties, addressing only the unlawful removal or
destruction of federal records, but not an agency's failure to implement record
keeping requirements.

• The date by which agencies must electronically manage their electronic
communications (four years) is unnecessarily long and does not take into account
that records management software is already available right off the shelf or that
agencies have already had years to effectively manage their electronic records.

• The legislation does not mandate sufficiently comprehensive benchmarks that
agencies must meet, especially with respect to training, education and compliance,
even though these are three major deficiencies in agencies' current record
practices.

• The legislation does not mandate that NARA take an active role in ensuring
government-wide compliance with electronic record keeping, leaving room for a
future archivist to take as passive a role as the current archivist has done.

• The legislation does nothing to elevate the importance of electronic record
keeping within agencies to senior management, including agency heads.

• The legislation does not provide the funding that agencies will need to implement
electronic record keeping.
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