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From the Los Angeles Times

Official's Tax Break: on Firm Ground?
Rep. Miller has avoided paying millions on real estate profits. He says the sales were forced; cities' officials dispute that.
By William Heisel
Times Staff Writer

August 13, 2006

When U.S. Rep. Gary Miller (R-Diamond Bar) sold 165 acres to the city of Monrovia in 2002, he made a profit of
more than $10 million, according to a financial disclosure form he filed in Congress. Ordinarily, he would have had to 
pay state and federal taxes of up to 31% on that profit.

Instead, Miller told the Internal Revenue Service and the state that Monrovia had forced him to sell the property under 
threat of eminent domain. That allowed him to shelter the profits from capital gains taxes for more than two years 
before he had to reinvest the money.

But there is a problem with Miller's claim: Monrovia officials say that Miller sold the land willingly and that they didn't
threaten to force him to sell.

Miller, whose 42nd Congressional District includes chunks of Los Angeles, Orange and San Bernardino counties, 
claimed the same exemption in two subsequent Fontana property transactions, allowing him to continue sheltering his 
profits from the Monrovia sale. And in each of those cases, the purchasers say eminent domain, which allows a 
government agency to force a sale if it's in the public interest, was neither used nor threatened.

Internal Revenue Code Section 1033 was designed to protect people whose land is condemned by government agencies
or destroyed in natural disasters. Other investors wishing to postpone capital gains taxes would have to follow 
complicated rules that include reinvesting the entire amount in other property within 180 days. For Miller, a millionaire
land developer in the Inland Empire and a senior member of the House Transportation and Infrastructure Committee, 
repeated use of the forced-sale exemption has enabled deferment of capital gains taxes through at least 2009.

Miller declined to comment on the sales after officials in Monrovia disputed his eminent domain contention. Officials 
with the IRS and the state Franchise Tax Board said it's not their policy to comment on individual cases.

In an earlier interview, Miller described being threatened by Monrovia during the bargaining process and said the city 
gave him no choice but to sell. He said that he prided himself on transparency and noted that he fully disclosed all of 
his property transactions.

"The base of the deal was either you sell to us or we'll have to condemn it," Miller said.

But records and interviews in Monrovia show that the sale of Miller's land was voluntary.

Glen Owens, a member of Monrovia's Planning Commission, said the city could not have used eminent domain to 
purchase Miller's property, because it was acquiring the undeveloped hillside land for a wilderness preserve using state 
funding that specifically prohibited forced sales.

"The state doesn't go along with eminent domain," he said. "You have to have a willing seller."

A letter from then-City Manager Don Hopper at the time of the sale confirms that use of state funds blocked the city 
from considering eminent domain.
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"Under the guidelines of the Challenge Grant Program, all property owners must be willing sellers," Hopper wrote in 
May 2002.

A videotape of a February 2000 City Council meeting, packed with people pushing the city to protect the hillside, 
shows Miller pleading with city officials four times to buy his land.

"Why don't you buy my property? I've asked you repeatedly," Miller said.

Miller's press secretary, Kevin McKee, wrote in an e-mail to The Times, "Mr. Miller and the city of Monrovia agreed 
upon the purchase price and a friendly condemnation."

Although early drafts of Monrovia's sales contract with Miller included the phrase "friendly condemnation," it was 
stricken when the final deal was made. Miller and his wife signed an amendment to the escrow instructions on Aug. 1, 
2002, saying, "condemnation deleted."

Scott Ochoa, the assistant city manager at the time and now the city manager, said the city always discusses the 
possibility of so-called "friendly condemnation" when it is negotiating a purchase in case a seller wants to claim the 
forced-sale exemption. In this case, though, the state funds took that option off the table, he said.

Miller said that two years after the Monrovia sale, he raced to beat his extended deadline of Dec. 31, 2004, for
reinvesting the profits. On Dec. 28, he reinvested some of the profits by purchasing 10 lots for about $5 million near the
expanded 210 Freeway in Fontana, a building in Fontana for $1.3 million and five acres in Rancho Cucamonga worth 
about $2 million. He bought the properties from Lewis Operating Corp., a major Inland Empire developer and one of 
Miller's largest campaign contributors.

Miller took an exemption again when he sold the 10 lots to the city of Fontana in 2005 and again when he sold the 
building to Fontana this year, claiming both were compulsory sales. Those moves gave him at least another two years 
after each sale to reinvest the funds without paying capital gains taxes.

But records and interviews in Fontana show that those sales were not compulsory.

"From my perspective, if we were ever asked, I would say we were not threatening eminent domain," said Clark Alsop,
the lead lawyer representing Fontana.

In fact, Miller bought the properties knowing that Fontana would be purchasing them.

"The market kept going through the roof, as you know, and I was running out of options," Miller said. "Lewis had 
bought some property at the request of Fontana. I thought, 'That's safe. I'll buy it. They'll buy it a year from now, and 
that's no big deal.' "

Such a sale could have meant that Miller would finally be liable for the capital gains taxes he had deferred by 
purchasing the Fontana property.

But when Miller sold the 10 lots, most of them with homes, to the Fontana redevelopment agency in April and June 
2005 for about $5 million, he filed a tax withholding form for the sale and claimed an exemption by checking a box 
that said that the sale was "being compulsorily or involuntarily converted" and that he intended to acquire a similar 
property with the money "to qualify for nonrecognition of gain."

To bolster his case that the sale was forced, Miller also asked the city for "a letter that talked about eminent domain," 
said Ray Bragg, the city's redevelopment director.

Bragg called it "a courtesy letter. Agencies do it when asked."

The March 22, 2005, letter, signed by City Manager Kenneth R. Hunt, does not threaten to take Miller's land. In fact, it 
notes that the "redevelopment plan for this project area does not currently authorize the use of eminent domain." But it 
also notes that, "the Redevelopment Agency is in the process of amending the redevelopment plan to authorize the use 
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of eminent domain."

Bragg said that as far as the city is concerned, the letter does not threaten the use of eminent domain.

"It's really between him and his tax man and the IRS as to whether what is said in that letter is valid to say that the city 
was going to condemn the property," Bragg said.

Fontana attorney Alsop said he had not been consulted about the letter.

"It's pretty clear to me that the city cannot make a representation to the IRS that this is property being taken under the 
threat of eminent domain and therefore this person deserves a tax break," Alsop said.

Another property owner in the area, Jesse Bojorquez, bought land the city had its eye on and ultimately sold it to 
Fontana's redevelopment agency. He asked for the same kind of letter to support a claim for a forced-sale exemption.

Unlike the letter Miller was given, Bojorquez's letter from Hunt contained a paragraph that explicitly stated it was not 
to be used as "a representation or warranty as to the applicability of the Internal Revenue Code Section 1033.

"I'm just a little guy," Bojorquez said. "Why would they beat me up in my letter and not beat this guy up? It's not fair."

More than a year later, when Miller sold the Fontana building he had purchased from the Lewis Corp. to the city, he 
again filed a tax form invoking an exemption by claiming that the sale was compulsory. The city planned to use the 
structure as a temporary home for a branch of the county library.

Again, the city wrote Miller a letter noting that it had the power of eminent domain in its downtown redevelopment
district but wasn't planning to use it to acquire the library building. There was no need to. When Miller bought the 
building from the Lewis Corp., he assumed Lewis' lease arrangement with Fontana that included an option for the city 
to buy the property outright.

"In reality, that letter is meaningless, and any IRS auditor who took a look at it would know that," Bragg said.

By invoking Section 1033 again, though, Miller was able to defer the payment of a portion of the capital gains taxes 
from the Monrovia sale until at least 2009.

The property he bought in Rancho Cucamonga with some of the proceeds from the Monrovia sale hasn't been sold.

Experts in eminent domain law said the arrangement between Fontana and Miller is pushing the legal envelope.

"Public use condemnation is meant to be a rarity because it's such an extraordinary power," said Doug Kmiec, a 
constitutional law professor at Pepperdine University. "And a taxpayer who has manipulated the process to provide 
evidence of a threat where none exists is not much different than a taxpayer who claims deductions on his tax return 
based on things he made up in his basement."

Tax experts said Miller would have a tough time proving to an IRS auditor that he was forced to sell property three 
times in a row.

"You really shouldn't be just happening into all these 1033 transactions unless you're very unlucky," said Washington, 
D.C., tax lawyer Brian Lynn, who has written about the tax exemption. "Multiple 1033 transactions might look fishy to 
an auditor. You have sort of the pattern-of-evidence problem."

Heisel's e-mail address is

william.heisel@latimes.com.
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Rep. Gary Miller

Thursday, August 10, 2006

Miller's land deals ethically questionable
A $7.5 million loan from a contributor and role in closing 
airport at issue.
By MARTIN WISCKOL and NORBERTO SANTANA Jr.
The Orange County Register

After a long hiatus, Rep. Gary Miller returned to the real estate game in 2003 – and among the land
deals, he's finding political controversy.

Key issues are a $7.5 million loan from a major contributor who's also a business partner, and a bill
the Republican carried that helped close the Rialto airport – which was then purchased by that
contributor, the Lewis Group of Companies.

In a phone interview from his district office in Brea, Miller denied any wrongdoing. Miller is heavily 
favored for re-election this November in his three-county district, where Republicans outnumber 
Democrats by a 5-3 margin.

He called the loan "a normal transaction that happens in real estate" because of the difficulty in
obtaining bank financing for land that does not have building entitlements. As such, the loan – used
to buy land from the Lewis Group in 2005 – should fall outside the provisions of House ethics rules,
he said.

Yet those rules state that loans to House members from sources besides financial institutions must 
be approved by the House ethics committee. A committee staffer said the staff director would not 
be back in the office till Monday and therefore could not comment.

Sherry Bebitch Jeffe, a political scientist at USC, says the appearance is troubling.

"That raises a significant political red flag," she said. "Why did he ignore that requirement? In 
politics, perception can be more important than reality. It might have been a mistake, but it's 
perceived as a cover-up."
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Rialto city leaders have been struggling financially with the underused municipal facility for years. In 
2004, the city inked an exclusive deal with the Lewis Group, giving the developer first shot at buying
it if it were closed.

"We were the ones that chose Lewis, not Gary," said Rialto Councilman Ed Scott.

Unable to get the Federal Aviation Administration's approval to close the facility, Scott said city 
officials enlisted help from their congressman, Rep. Joe Baca, D-Rialto. Miller said Baca then 
approached him, because Miller sat on the House transportation committee.

Miller established language in a bill to close the airport – it was later rewritten by Rep. Jerry Lewis,
R-Redlands – and it was approved last August. The Lewis Group now owns the property.

The Lewis Group, besides lending Miller $7.5 million, has given his campaign more than $18,000 
since the 2004 election cycle. Did the developer influence the closure?

"The two were not related at all," Miller said.

The three promissory notes from the Lewis Group developers totaled $7.5 million. Miller said most
of the money – $6 million – was used to buy land in nearby Fontana from the developer in 2005,
which Miller sold to that city this year.

He said he did the deal to reinvest capital gains from an earlier land sale and avoid paying a tax
penalty. While he received $50,000 over his purchase price, he said that his profit was $13,000 –
the rest going for closing costs. The deal from the outset was that he'd sell the land to Fontana for a
minimal profit, he said.

But a nonpartisan campaign watchdog group based in Washington, D.C., notes that without a 
review of the loan's terms, questions remain.

"The ethical test for a loan to a politician is: Could you or I get a similar deal, or are the terms 
sweeter because the lender expects more than just interest payments in return? In this case, we 
don't know whether Congressman Miller's loans stand up to that test," said Massie Ritsch, 
communications director for the Center for Responsive Politics.

Miller said he virtually stopped his lucrative development business in 1990 to focus on politics. But 
he never lost the interest in development and says that as "I watched myself get poorer," he 
decided to jump back in.

Poor, of course, is relative. He is the wealthiest member of the county's congressional delegation, 
and Roll Call listed him as the 12th-richest member of Congress, pegging his wealth at $19 million.

He plans to continue land development – with one change.

"I'm not doing any more partnerships," he said. "It's not worth the press."




