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Political activity by tax-exempt organizations has increased sharply in the last several
election cycles, and is certain to continue growing. This development largely is due to Supreme
Court decisions allowing these groups to conduct unlimited independent campaign spending,
coupled with tax and campaign finance laws that let them keep their donors anonymous.
Members of Congress and good government advocates have responded by proposing legislative
and regulatory steps to rein in the secretly-funded political activity. In addition, the IRS recently
said it may revisit regulations that allow much of the spending. The same forces that brought
about Citizens United, however, are now mounting a defense of the new system, and some are
trying to unleash even more campaign spending by all kinds of tax-exempt groups, including
charities and religious groups currently banned from politics.
This paper first describes the basic legal background regarding political activity by taxexempt organizations. Next, it reviews and responds to the main arguments raised by those who
oppose reforming how the IRS currently treats political activity by social welfare groups
organized under section 501(c)(4) of the tax code. The paper then reviews and addresses claims
the First Amendment undermines any restrictions on political activity by either section 501(c)(4)
groups or section 501(c)(3) churches and charities. Finally, it discusses what is likely to be the
next step in dark money spending – using section 501(c)(6) business leagues instead of section
501(c)(4) social welfare groups.
Background
Under the IRS’s current interpretation of the law, several types of tax-exempt
organizations are permitted to conduct some political activity. Section 501(c)(4) of the tax code
provides a tax exemption for “civic leagues or organizations not organized for profit but
operated exclusively for the promotion of social welfare.”1 Notwithstanding this language, IRS
regulations promulgated in 1959 provide that “an organization is operated exclusively for the
promotion of social welfare if it is primarily engaged in promoting in some way the common
good and general welfare of the community.”2 The regulations further exclude “direct or indirect
participation in political campaigns on behalf of or in opposition to any candidate for public
office.”3 Neither the tax code nor any IRS authority defines “primarily” with any specificity, and
the IRS instead uses a vague test that considers all the “facts and circumstances.”4 Many tax law
practitioners interpret the regulation to mean a section 501(c)(4) group may spend up to half of
its total expenditures on campaign activities, and the IRS made the same assertion in training
materials.5
Section 501(c)(5) of the tax code provides a tax exemption for “labor, agricultural, or
horticultural organizations,” and section 501(c)(6) provides one for “business leagues, chambers
of commerce, real-estate boards, boards of trade, or professional football leagues.”6 Unlike
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section 501(c)(4), these statutory provisions do not use the term “exclusively.” The IRS, through
widely-accepted guidance, has applied the “primarily” standard to section 501(c)(5) and section
501(c)(6) groups.7
In addition, section 501(c)(3) provides a tax exemption for organizations “organized and
operated exclusively for religious, charitable, scientific, testing for public safety, literary, or
educational purposes, or to foster national or international amateur sports competition . . . , or for
the prevention of cruelty to children or animals.”8 Under the statute, these groups may not
“participate in, or intervene in (including the publishing or distributing of statements), any
political campaign on behalf of (or in opposition to) any candidate for public office.”9
Following the Supreme Court’s 2010 decision in Citizens United v. Federal Election
Commission allowing corporations, including non-profit corporations, and labor unions to spend
general treasury funds for independent expenditures and electioneering communications in
political campaigns,10 campaign spending by section 501(c)(4) groups exploded. These groups
spent more than $92 million on the 2010 elections, and more than $256 million in the 2012
cycle.11
Members of Congress and good government advocates have responded in several ways.
Based on the discrepancy between the statute, which requires section 501(c)(4) organizations to
be operated “exclusively” for social welfare purposes, and the IRS’s regulations allowing them
to be only “primarily” engaged in those activities, several groups filed petitions with the IRS
requesting a rulemaking that would harmonize the regulations with the statute, and sued the IRS
when it failed to act.12 After the lawsuits were filed, the IRS announced it would conduct a
rulemaking on its section 501(c)(4) regulations, but the rulemaking is focused on what activities
qualify as “political” for section 501(c)(4) groups.13 The IRS also asked for comments on
whether it should change the “primarily” standard and how much section 501(c)(4) groups
should be allowed to spend on activities that do not promote social welfare, but did not commit
to taking any action.14
In addition, several members of Congress and others have proposed or introduced bills to
address “dark money” spending. One bill would eliminate the IRS’s interpretation of the statute
by explicitly adding to section 501(c)(4) the language from section 501(c)(3) banning political
activity.15 Another would cap political spending by section 501(c)(4) groups at the lesser of 10
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percent of their total expenditures or $10 million.16 Addressing the issue more broadly, another
proposal would cap political spending for all section 501(c) groups at the lesser of 10 percent or
$100,000.17

Tax code section
Type of
organization

Tax exempt?
Contributions
deductible?
Political campaign
activities?

Characteristics of Key Types of Tax‐Exempt Organizations
501(c)(3)
501(c)(4)
501(c)(5)
501(c)(6)
Labor union
Business league,
Social welfare
Charitable = for
organization
trade association,
religious,
chamber of
charitable,
commerce
scientific, or
educational
purposes18
Yes
Yes
Yes
Yes
Yes
No
No
No

Yes
No

No

Statute: No
Regulations: Yes
Statute: None
allowed

Yes

Yes

Yes

Must be primarily
engaged in tax‐
exempt activity =
up to half on
other activity,
including politics

Must be primarily
engaged in tax‐
exempt activity =
up to half on
other activity,
including politics

Unlimited

$23.9 million

$55.3 million

$864.7
million
(parties +
super PACs)
$250.2
million
(parties +
super PACs)
Yes

Limit on political
campaign
activities

None allowed

Outside spending
on 2012 federal
elections

None

Regulations: Must
be primarily
engaged in tax‐
exempt activity =
up to half on
other activity,
including politics
$256.2 million19

Outside spending
on 2010 federal
elections

None

$92.2 million

$30.2 million

$46.6 million

Donor disclosure?

Only if private
foundation
Yes, but only non‐
substantial

No

No

No

Yes, unlimited

Yes, unlimited

Yes, unlimited

Lobbying?

16

527
Political
organization

Only to
influence
candidate
selection
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Arguments raised by opponents of reforming political activity by section 501(c)(4) groups,
and responses
Opponents of regulatory and legislative responses to the upsurge in dark money spending
have advanced several non-frivolous arguments for leaving the current system as it is. Each is
addressed below.
The IRS’s interpretation warrants deference
One practitioner who represents tax-exempt organizations has argued that under
principles of agency authority to interpret ambiguous statutes, the IRS’s interpretation of section
501(c)(4) warrants deference.20 This claim notes section 501(c)(4) does not refer specifically to
political activity, in contrast to section 501(c)(3), which explicitly bans political activity.
According to this view, Congress knows how to ban political activity and did not do so in section
501(c)(4), . Therefore, the IRS has the authority to interpret the statute to allow it.
It is true that in general, courts defer to agency interpretations of ambiguous laws,
especially in the area of tax law.21 Courts look first, however, to whether the agency has the
discretion to interpret the statute, asking if “Congress has directly spoken to the precise question
at issue.”22 If Congress’s intent is clear, “that is the end of the matter.”23 The plain meaning of
the word “exclusively” is clear and unambiguous – it means “solely” or excluding everything
else.24 In using it, Congress provided explicitly that section 501(c)(4) organizations must be
engaged solely in the promotion of social welfare. Given the unambiguous word choice
Congress made, there is no basis for the IRS to interpret “exclusively” as meaning “primarily.”
In addition, the law is not made ambiguous simply because Congress used more specific
language addressing political activity in section 501(c)(3) than it did in section 501(c)(4).
Court decisions support the IRS’s interpretation
A related set of arguments contends court decisions support the IRS’s interpretation of
the statute.25 While it is true that several cases involving section 501(c)(4) organizations equate
“exclusively” with “primarily,” courts cannot override the plain meaning of a statute except in
rare circumstances in which applying the plain meaning would produce absurd results or results
demonstrably at odds with the intent of the drafters.26 These cases do not claim applying the
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plain meaning of “exclusively” would produce such results, and are based on misinterpretations
of prior opinions.
Just a few years before Congress first passed the predecessor to section 501(c)(4), the
Supreme Court explicitly held the word “exclusive” means “sole” or not including anything else.
Interpreting the term as it was used in a contract, the Court held:
The term “exclusive” is so plain that little additional light can be gained by resort
to the lexicons. If we turn to the Century Dictionary we find it defined to mean
“Appertaining to the subject alone; not including, admitting or pertaining to any
other or others; undivided; sole; as, an exclusive right or privilege; exclusive
jurisdiction.”27
To give the word a meaning other than “a sole and undivided privilege . . . would do violence to
the plain words of the contract,” the Court concluded.28 That plain meaning has not changed
since.29
The decisions equating “exclusively” and “primarily” misconstrue earlier cases
concluding nonprofit organizations engaged in activities that did not advance their tax-exempt
purposes could retain their status only if those activities were incidental and not substantial.30 In
the key earlier case, Better Business Bureau of Washington v. United States, the Supreme Court
held the plaintiff was not organized and operated “exclusively” for scientific or educational
purposes, and thus not exempt from Social Security taxes, because some of its activities were
intended to promote a profitable business community.31 The Court refused to sanction “unusual
or tortured meanings unjustified by legislative intent,” and made clear that being exclusively
devoted to educational purposes “plainly means that the presence of a single noneducational
purpose, if substantial in nature, will destroy the exemption regardless of the number or
importance of truly educational purposes.”32 In effect, the Court held an organization is
operating exclusively for exempt purposes only if its non-exempt activity is insubstantial.
In the years after the IRS issued its section 501(c)(4) regulations in 1959, a handful of
courts misread Better Business Bureau and other decisions and conflated them with the language
of the regulation to interpret “exclusively” to mean “primarily.”33 One decision relied on by
proponents of this argument, for example, asserted “the word ‘exclusively’ has not been
interpreted to mean ‘solely,’ or ‘absolutely without exception,’” and concluded a statute’s
requirement that an organization be “‘organized and operated exclusively’ for the qualifying
purposes demands that all its primary activity be so devoted.”34 None of the cases this decision
27

Vicksburg v. Vicksburg Waterworks Co., 202 U.S. 453, 470-71 (1906).
Id. at 471.
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See, e.g., Mississippi v. Louisiana, 506 U.S. 73, 7-78 (1992) (plain meaning of “exclusive” jurisdiction
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relies on, however, equate “exclusively” and “primarily,” and the court did not address whether
the organization’s primary activity was non-exempt.35 Rather, the opinion turned to the Better
Business Bureau test, asserted non-exempt activity will not result in the organization losing its
tax exemption if the activity “is only incidental and less than substantial,” and applied that test to
the facts.36 Several other courts similarly have confused “exclusively,” “primarily,” and
“incidental and less than substantial.”37
Some proponents of this view also point to Federal Election Commission v. Beaumont,
where the Supreme Court said in a footnote, “[a]n organization ‘may carry on lawful political
activities and remain exempt under section 501(c)(4) as long as it is primarily engaged in
activities that promote social welfare.’”38 Beaumont, however, did not consider or address the
IRS’s interpretation of section 501(c)(4). Instead, it merely echoed the IRS’s interpretation,
quoting a Revenue Ruling. A court does not adopt a point of law simply by referring to it.39
In sum, courts decisions do not support the regulation equating “exclusively” with
“primarily.” At most, they permit interpreting the statute to mean section 501(c)(4)
organizations can engage in “incidental and less than substantial” political activity. Even this is
questionable, however, as courts do not have the authority to change the plain meaning of
statutes.
Legislative history
Some supporters of the IRS’s interpretation of section 501(c)(4) also argue the legislative
history of another tax law provision, section 527, demonstrates Congress intended section
501(c)(4) groups to be permitted to engage in political activity.40 In 1975, Congress passed
section 527 of the tax code to address uncertainty about the tax status of political organizations
such as parties and campaign committees. The Senate report on the bill addressed “exempt
organizations which are not political organizations” under the new provisions, and noted
“[u]nder present law, certain tax-exempt organizations (such as sec. 501(c)(4) organizations)
may engage in political campaign activities.”41
This passing reference sheds no light on Congress’ original intent in enacting section
501(c)(4) and has little value under principles of statutory interpretation. The forerunner to
section 501(c)(4) was originally passed in 1913, and its scant legislative history contains no
35
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suggestion Congress expected or intended social welfare groups to engage in political activity.42
The IRS began interpreting “exclusively” to mean “primarily” in 1959, and immediately
encountered difficulty applying the new language to political activities.43 Although the
discrepancy between the statute and the regulation was still being debated within the IRS as of
1975,44 by that time the IRS’s position was that section 501(c)(4) permits at least some political
activity. The comments in the Senate report merely reflect that position. Moreover, under
principles of statutory interpretation, subsequent legislative history has very little value.45 As a
result, the Senate’s 1975 characterization of the statute is irrelevant to Congress’s intent in
passing section 501(c)(4) in 1913.
Even if the language quoted from Senate report had some interpretive value, additional
statements in the report severely undercut the allegation Congress intended section 501(c)(4)
groups to be able to conduct political activities and not disclose their donors. The Senate
committee made clear it expected section 501(c) organizations engaged in politics to do so
through separate political organizations required to disclose their donors:
The committee expects that, generally a section 501(c) organization that is
permitted to engage in political activities would establish a separate organization
that would operate as a political organization, and directly receive and disburse all
funds related to nomination, etc., activities. In this way, the campaign-type
activities would be taken entirely out of the section 501(c) organization, to the
benefit of both the organization and the administration of the tax laws.46
Politics is social welfare
Some opponents of disclosing dark money argue political activity actually promotes
social welfare.47 They note section 501(c)(4) does not refer specifically to political activity or
define “social welfare,” and claim the term includes political activity.48 Some proponents of this
42
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46
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without disclosing their donors, Congress amended section 527 to require disclosure by political organizations.
47
See, e.g., Bradley Smith, The Latest IRS Power Grab, Wall Street Journal, December 8, 2013; Bradley Smith, The
IRS Attack on Political Speech, Wall Street Journal, August 5, 2013; Center for Competitive Politics, Comments on
IRS NPRM, REG-134417-13, at 2, December 5, 2013; Hans von Spakovsky, Silencing Conservatives – The
Administration’s Latest Attempt to Censor Political Speech, Human Events, December 18, 2013; Eric Wang,
Prohibiting Politics as Public Service, The Hill, March 11, 2013 (giving “exclusively” its plain meaning “requires us
to believe that political advocacy – in fact, politics itself – cannot promote better government and, therefore, social
welfare”).
48
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view contend political activity promotes social welfare by educating the public.49 Others claim
because political change can bring societal change, political activity can promote social
welfare.50 One noted, for example, groups like the NAACP have used section 501(c)(4) entities
to run political advertisements, and claim this shows politics is social welfare.51 Some also
contend electing candidates who support a section 501(c)(4) organization’s principles may be the
only way the group can achieve its social welfare purpose.52
Some of the claims are simply incorrect. One proponent asserted the statute leaves it to
the IRS to define “social welfare,” and “for half a century the agency has defined it to include
political-campaign activity.”53 In fact, since 1959 the IRS’s regulation has defined “social
welfare” to exclude political activity, not include it.54 The regulation allows section 501(c)(4)
groups to engage in activities that do not promote social welfare as long as those are not their
primary activities, but this does not mean the IRS believes political activity promotes social
welfare.
Further, even though the statute does not specially define social welfare, courts and the
IRS have described it as requiring promotion of the common good and the general welfare of the
“community as a whole.”55 By contrast, campaign activity to support or oppose a candidate for
elected office is designed to benefit the supported candidate, not the community as a whole.56 At
a minimum, political activity that advocates voting for a candidate does not benefit either the
opposing candidate or the opposing candidate’s supporters.
In the context of commenting on the IRS’s proposed rules, some proponents of the view
that political activity promotes social welfare have tried to muddle their argument by claiming
some activities the IRS is proposing to sweep into the proposed rules, such as “nonpartisan getout-the-vote drives, voter registration, voter education, and meet-the-candidate nights,” support
social welfare and thus are not political.57 Some truly nonpartisan activity related to political
participation does benefit the community as a whole,58 but it is spurious to argue the $256
million section 501(c)(4) groups spent on independent expenditures and electioneering
communications in 2012 does so. Nevertheless, some advocates attempt to conflate these
radically different sorts of activities.
49
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Efforts to obfuscate the difference between nonpartisan and partisan political activities do
not change the principle that partisan activity does not promote the welfare of the community as
a whole.
Fixing the regulations will force section 501(c)(4) groups to disclose all of their donors
Some opponents of disclosure contend that giving “exclusively” its plain meaning and
clarifying what activities are political will force section 501(c)(4) groups engaged in politics to
register with the Federal Election Commission or the IRS as political action committees and
reveal the identities of their donors.
This is false. Fixing the regulations will not result in disclosure of all donors to section
501(c)(4) groups, only those giving money to engage in politics. Section 501(c)(4) groups would
not be permitted to engage in political activity themselves, but they could establish separate
affiliates or funds to do so.59 In fact, as discussed earlier, Congress intended that tax-exempt
groups would engage in political activity through separate affiliates or funds when it passed
section 527 of the tax code. The contributors to such entities would be disclosed, but the donors
supporting valid social welfare activities would not.
Fixing the regulations is an attempt to use the tax code to do what the Supreme Court prohibits
A related argument is that correcting the regulations is an attempt to use the tax code to
indirectly require disclosure that the Supreme Court has rebuffed in consideration of campaign
finance laws.60 According to this theory, the Supreme Court has held people have a right to
engage in anonymous political activity, and the government cannot force private organizations –
except groups controlled by political parties or candidates, or those that have the primary
purpose of engaging in political campaigns – to disclose their donors.61
This claim overstates the Supreme Court’s decisions on disclosure, and misconstrues the
effect of fixing the regulations. Giving “exclusively” its plain meaning and clarifying what
activities are treated as political would not force social welfare groups to disclose all their donors
or their membership. Rather, as discussed above, section 501(c)(4) groups would be permitted to
establish separate affiliates or funds for political activity. Only the identities of those who
contributed to an affiliated political group or fund would be disclosed.
Further, the Court has not prohibited requiring disclosure of donors’ identities. In
Buckley v. Valeo, the Supreme Court considered whether specific language in the Federal
Election Campaign Act (“FECA”) requiring extensive reporting and disclosure by political
committees was too vague.62 Finding that the language of the statute could be interpreted to
cover groups “engaged purely in issue discussion,” the Court held that under the FECA, groups
could be treated as political committees only if their “major purpose” was political activity.63
While this means the FECA, as written, cannot require groups whose “major purpose” is not
59

Separate segregated funds are treated as separate organizations under section 527. 26 U.S.C. § 527(f)(3).
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61
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political activity to disclose their donors, the opinion does not apply to other statutes and
provisions that are not vague.
Several lower courts, for example, have since read Buckley as applying only to the
FECA, and upheld state campaign finance laws requiring groups to register as political
committees even when politics is not their major or primary purpose.64 In addition, in Buckley
itself the Court upheld a provision of FECA requiring disclosure of donors who gave money for
the purpose of influencing of federal elections to groups that made independent expenditures but
whose major purpose was not politics.65 The Court similarly upheld disclosure of contributors to
groups that spent money on electioneering communications in Citizens United.66
Amending the IRS’s regulation is not an attempt to achieve indirectly what the Supreme
Court prohibited. Rather, it would restore the law to what Congress intended when it established
section 501(c)(4) groups must be exclusively engaged in social welfare, and require disclosure
only of those who contribute to an affiliated political group or fund for the purpose of
influencing elections. These are exactly the contributors the Supreme Court held can and should
be disclosed.
Giving “exclusively” its plain meaning will make unrelated business tax law meaningless
Others argue “exclusively” cannot be read plainly because doing so would prevent
section 501(c)(4) organizations from engaging in unrelated business activities that are authorized
by a different section of the tax code, and thus would make those provisions meaningless.67 Taxexempt organizations sometimes earn income from businesses unrelated to their exempt
purposes. For example, a tax-exempt university leasing out its football stadium to a professional
football team earns unrelated business income, as does a tax-exempt agricultural organization
that regularly sells its members’ cattle for a commission.68 Sections 511-515 of the tax code
provide for the treatment of such “unrelated business taxable income” earned by section 501(c)
organizations to prevent these organizations from having an unfair advantage over for-profit
businesses.69
Giving the word “exclusively” its plain meaning would not make the unrelated business
income provisions superfluous. Even if section 501(c)(4) organizations are prohibited from
engaging in unrelated business because they must be exclusively engaged in social welfare, the
64
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unrelated business income provisions still will apply to other tax-exempt groups not required to
be exclusively engaged in their exempt activities. Moreover, interpreting “exclusively” to mean
“solely” would not have a significant impact on section 501(c)(4) groups engaged in political
activity because few of them conduct unrelated business. In fact, none of the section 501(c)(4)
organizations that spent the most money on political activity in 2010 and 2012 reported any
unrelated business income on their most recent tax returns.70
In any event, changing the IRS’s interpretation would not prohibit any section 501(c)
organization from engaging in unrelated business activities because they still could do so through
a for-profit subsidiary, as many tax-exempt groups do.71 As a result, interpreting “exclusively”
to mean “solely” will not prohibit unrelated business activity by section 501(c) organizations.
Claims the First Amendment undermines any restrictions on political spending by section
501(c)(3) and 501(c)(4) groups
For decades, section 501(c)(3)’s prohibition on political activity has come under attack
for supposedly violating the First Amendment. This effort largely has been driven by some
churches objecting to restraints on their ability to be involved in political campaigns.72 Citizens
United added a new set of arguments to this discussion that some have seized on to claim the
restrictions are unconstitutional.73 Prior to Citizens United, section 501(c)(4) largely was ignored
in this discussion, probably because the IRS interpreted the provision to allow some political
activity. Recently, however, some opponents of dark money disclosure have started relying on
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Citizens United and its intersection with other constitutional doctrines to argue section
501(c)(4)’s restraints on political activity violate the First Amendment.74
Traditional analysis of restrictions on tax-exempt organizations
To date courts have upheld restrictions on speech by tax-exempt organizations. The law,
however, is in a state of flux, and it is unclear how future courts will treat the restrictions.
The key case upholding the tax code’s restrictions is Regan v. Taxation With
Representation of Washington (“TWR”).75 In that case, the IRS denied a tax policy group’s
application for section 501(c)(3) status because the organization planned to engage in a
substantial amount of lobbying, which is barred by section 501(c)(3).76 TWR argued the
prohibition on substantial lobbying violated the First Amendment. A unanimous Supreme Court
rejected the challenge, holding the First Amendment does not require Congress to subsidize
lobbying.77 The Court noted section 501(c)(3) provides two subsidies, a tax exemption for the
organization and tax deductibility for donors.78 The Court then reasoned that although the
government may not deny a benefit to a person because he or she exercises a constitutional right,
the First Amendment does not mean Congress must provide subsidies to anyone who wishes to
exercise a constitutional right.79 “Congress has not infringed any First Amendment rights or
regulated any First Amendment activity,” the Court concluded. “Congress has simply chosen
not to pay for TWR’s lobbying.”80
In addition, noting section 501(c)(4) organizations can engage in an unlimited amount of
lobbying, the Court said TWR would be able to exercise its right to speak by lobbying if it
established a “dual structure,” using a section 501(c)(3) organization for its non-lobbying
activities and a related section 501(c)(4) organization for its lobbying activities.81 The section
501(c)(4) affiliate would provide the section 501(c)(3) group an alternative vehicle for exercising
its First Amendment rights. As a result, tax-deductible contributions would not be used to
support lobbying, but TWR would still receive a subsidy through its tax exemption. In a
footnote, the Court added the IRS’s requirement that the two related groups be separately
incorporated and keep records adequate to show no tax-deductible contributions were used to
pay for lobbying was “not unduly burdensome.”82
Although the Court sanctioned the dual structure and suggested it was useful, the decision
does not rest on a tax-exempt organization having an alternative way to exercise its right to
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speak.83 A three-justice concurrence written by Justice Blackmun, however, focused on this
alternative “channel of communication” and said it was a constitutional requirement. Standing
alone, section 501(c)(3)’s ban on substantial lobbying would deny TWR a benefit for exercising
its constitutional rights, the concurrence asserted, but concluded that “constitutional defect” is
avoided because TWR can lobby through a section 501(c)(4) affiliate.84 The concurrence added
as long as the IRS went no further than requiring separate incorporation and record-keeping, a
section 501(c)(3)’s right to speak would not be infringed because it could do so through its
section 501(c)(4) affiliate without losing tax benefits for non-lobbying activities.85 Any
“significant restriction on this channel of communication, however, would negate the saving
effort of § 501(c)(4),” according to the concurrence.86
Several later Supreme Court decisions adopted Justice Blackmun’s concurring view that
an organization’s First Amendment rights are not violated only when it can, without an undue
burden, establish an alternative channel to speak.87 The Court has not, however, struck down
TWR, and has relied on its reasoning that Congress may put limits on activity it subsidizes in
some recent decisions. In the 2009 Ysursa v. Pocatello Educational Association case, for
example, the Court relied on the unanimous opinion in TWR to hold that under the First
Amendment, the government “is not required to assist others in funding the expression of
particular ideas, including political ones.”88 As a result, this area of law, called the
“unconditional conditions” doctrine, is often seen as incoherent, and is notorious for being
applied inconsistently.89 The Supreme Court’s most recent discussion of TWR, for example, first
noted the case held Congress had merely chosen not to subsidize lobbying, but added the opinion
“highlighted” the alternative channel.90
Some opponents of restrictions on political activity by tax-exempt organizations argue
TWR does not apply because it addressed a restriction on lobbying, while sections 501(c)(3) and
(c)(4) involve restrictions on political activity. Both lobbying and political activity, however, are
protected under the First Amendment, and there is no reason to distinguish between the two in
this context. In Branch Ministries v. Rossotti, the District of Columbia Circuit applied the
unconstitutional conditions doctrine to uphold section 501(c)(3)’s ban on political activity.91 In
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that case, the IRS revoked the section 501(c)(3) status of a church for engaging in political
activity, and the church argued section 501(c)(3)’s complete prohibition on political activity
violated its First Amendment rights.92 Relying on TWR’s concurrence, the court rejected the
claim, reasoning Branch Ministries had an alternative channel to communicate its political
views.93 While a section 501(c)(3) group cannot create its own political action committee
(“PAC”), it could establish an affiliated section 501(c)(4) organization, the court concluded, and
that group legally could form a PAC “free to participate in political campaigns.”94
The decisions in TWR and Branch Ministries are the strongest arguments for the
constitutionality of section 501(c)(3)’s ban on political activity and section 501(c)(4)’s
limitations. Both directly address bans or significant limits on speech by tax-exempt
organizations, and conclude those constraints are constitutional. Language in Citizens United,
discussed in detail below, threatens the strength of these cases to support the political activity
restrictions, especially if the Supreme Court adopts or applies the alternative channel approach of
TWR’s concurrence.
Tax-exempt status provides a subsidy
Regardless of which approach is applied, a central issue for the constitutionality of
section 501(c)(4) is whether social welfare groups receive a subsidy for their political activity
that justifies any restrictions on their speech. For section 501(c)(3) organizations, the
deductibility of contributions constitutes a subsidy, as the Court held in TWR.95 The Court also
has repeatedly held a tax exemption provides a subsidy.96 Some opponents of restrictions on
political spending by tax-exempt groups have argued, however, there is no subsidy when an
organization is engaged in political activity.97 The basis for this claim is the provisions for
taxing political activity by section 501(c)(4), (c)(5), and (c)(6) organizations. Despite their
general exemption from tax, a provision of section 527 levies a tax on the lesser of (1) the
amount an organization spends on political activities, or (2) its investment income.98 According
to this argument, if a section 501(c)(4) organization pays taxes on its political activities, then
there is no subsidy, and the justification for speech restrictions is eliminated.99
As a factual matter, however, tax-exempt organizations engaged in politics do not pay
much, if any, tax under section 527. The section 501(c)(4) organizations that spent the most
money on political activity in 2010 and 2012 reported far less investment income than political
activity, meaning they paid tax on the lower amount and thus were subsidized for most of their
92
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political activity. For example, Crossroads GPS reported spending $74,510,334 on political
activity in 2012, and earning no investment income at all.100 As a result, it did not even file the
form on which it would have computed any taxes owed.101 Similarly, the American Action
Network reported spending $5,535,848 on political activity between July 2010 and June 2011,
and just $4 in investment income.102 The tax exemption did, in fact, provide a subsidy to these
groups.
In addition, the claim that section 501(c)(4) organizations do not receive a subsidy
through their tax exemption ignores a separate subsidy provided by the exemption from the gift
tax for contributions to these groups. Tax law generally imposes a 35 percent tax on gifts greater
than $14,000 per year, but gifts to section 501(c)(3) and section 527 organizations are
exempted.103 The law does not provide an exemption for gifts to section 501(c)(4) organizations,
and the IRS traditionally took the position such gifts are subject to the tax, even if it rarely, if
ever, enforced that position.104 The IRS, however, backed off that position in July 2011, when a
controversy erupted after the IRS sent letters to several donors indicating they might be subject
to gift taxes for contributions to section 501(c)(4) organizations.105 The IRS closed all
examinations based on gifts to section 501(c)(4) groups, and said it would not open any others
until after it reviewed the issue.106 As the IRS has not issued any further guidance, contributions
to section 501(c)(4) organizations are, at least for now, exempted from the gift tax, providing
these groups a further subsidy.
At times, this issue is conflated with the question of whether section 501(c)(4) groups get
“tax breaks” not provided to political organizations organized under section 527.107 The question
under TWR, however, is whether an organization receives a tax subsidy, not whether it is subject
to less taxation than another type of organization.
Citizens United challenges
TWR and Branch Ministries have long been criticized as violating the First Amendment
rights of churches and other charities, and some opposed to limits on political spending have
seized on language in Citizens United to argue the traditional analysis is no longer viable. These
arguments largely relate to applying the alternative channel rationale to the tax code’s political
restrictions. As a result, the strength of these claims rests in significant part on whether the
unanimous TWR opinion or Justice Blackmun’s concurrence is applied.
In Citizens United, a section 501(c)(4) group organized as a corporation wanted to make
independent expenditures, but was barred from doing so under a federal election law barring
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corporations from directly making campaign expenditures.108 The Court applied “strict scrutiny”
to the election law – the most stringent test – and struck it down.109 In explaining its analysis and
decision, the Court characterized First Amendment jurisprudence in ways some have argued
show the tax code’s restrictions on political activity also are unconstitutional.
One argument is that the Court’s application of strict scrutiny to campaign laws banning
speech is evidence the Court would apply the same high standard to the tax code’s restrictions.110
Courts, however, normally apply far less stringent tests to the tax code.111 In TWR, for example,
the Court rejected applying strict scrutiny to section 501(c)(3).112 Tax laws creating
classifications generally are presumed constitutional and are upheld if they bear a “rational
relationship to a legitimate governmental purpose,” the Court held.113 In Citizens United, the
Court’s application of strict scrutiny was based on the purpose of the law and the penalties for
violating it. The campaign finance law at issue was “[e]nacted to control or suppress speech,”
and thus the strictest test needed to be applied, the Court held.114 By contrast, sections 501(c)(3)
and (c)(4) were created to define which entities are entitled to tax-exempt status.115 The Court in
Citizens United also pointed to the campaign finance law’s criminal sanctions to justify applying
strict scrutiny.116 Under tax law, however, the consequence of violating the restrictions on
political activity is, at most, revocation of an organization’s tax-exempt status.117
Second, some have argued Citizens United implicitly blocked application of the
alternative channel rationale to the tax code’s political restrictions and overturned Branch
Ministries by holding that while campaign finance law authorizes corporations to establish PACs
and make political expenditures through them, this arrangement does not allow corporations
themselves to speak because “[a] PAC is a separate association from the corporation.”118 Under
the Court’s unanimous opinion in TWR, an alternative channel is not necessary for the restriction
to be valid, making this statement irrelevant to the analysis.119 Even if the Court applied the
reasoning of the TWR concurrence, a PAC or separate segregated fund established by a taxexempt organization to conduct its political activity still may constitute a valid alternative
channel. The Court’s holding in Citizens United that a PAC does not allow a corporation to
speak can be distinguished because the Court was considering a statute that, unlike section
501(c)(3), did not provide a subsidy. The Court itself made this distinction in an earlier decision
that addressed applying TWR to the same campaign finance law at issue in Citizens United.120
As a result, the Court’s pronouncement in Citizens United may not undermine TWR.
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Citizens United further asserted even if using a PAC allowed a corporation to speak, that
option does not alleviate the First Amendment problems because “PACs are burdensome
alternatives.”121 According to the Court, they are “expensive to administer and subject to
extensive regulations” because:
every PAC must appoint a treasurer, forward donations to the treasurer promptly,
keep detailed records of the identities of the persons making donations, preserve
receipts for three years, and file an organization statement and report changes to
this information within 10 days. . . . And that is just the beginning. PACs must
file detailed monthly reports with the FEC, which are due at different times
depending on the type of election that is about to occur.122
Some have argued that under the alternative channel doctrine, Citizens United makes the
tax code’s restrictions on political activities unconstitutional because the option of establishing a
PAC or separate segregated fund is unduly burdensome.123 If the rationale of the unanimous
TWR opinion is applied, however, the burden of establishing a PAC is irrelevant because of the
tax subsidy. Moreover, a condition is not unconstitutional simply because it imposes some
burden on the exercise of First Amendment rights. In Ysursa, for example, the Court held a
statute that caused “substantial difficulties” in collecting funds for political activity did not
infringe on political speech.124
In addition, while Citizens United asserts establishing a PAC is burdensome, it does not
suggest it is an unduly burdensome alternative for an organization to receive a tax subsidy, the
standard set out in TWR. The Court has not established what constitutes an undue burden, and
the responsibilities of maintaining the dual structure of separate section 501(c)(3) and (c)(4)
organizations for lobbying validated in TWR may be comparable to administering a PAC or
separate segregated fund. The tax code and IRS regulations require tax-exempt entities to keep
and maintain records and file annual informational tax returns, and contain special provisions
relating to reporting and taxation of lobbying activities.125 In addition, there are numerous
revenue rulings, revenue procedures, general counsel memoranda, private letter rulings, tax court
decisions, and other IRS authority related to tax-exempt organizations that could be relevant to
the record-keeping and separate incorporation requirements TWR held are not unduly
burdensome.126
Finally, opponents of political restrictions on tax-exempt organizations contend the
statutes violate the First Amendment because they impermissibly disfavor certain speakers.127
Some claim the restrictions improperly disfavor section 501(c)(3) organizations as opposed to
other tax-exempt groups that may engage in political activity, while others contend they censor
organizations that espouse unconventional or unpopular ideas, pointing in part to language in
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Citizens United saying: “By suppressing the speech of manifold corporations, both for-profit and
nonprofit, the Government prevents their voices and viewpoints from reaching the public and
advising voters on which persons or entities are hostile to their interests.”128 The restrictions on
political activities, however, are not aimed at the “suppression of dangerous ideas.”129 They
apply equally to all section 501(c)(3) and section 501(c)(4) organizations, regardless of their
views, and thus do not disfavor unpopular organizations. Nor do the restrictions improperly
disfavor section 501(c)(3) or (c)(4) organizations. As already noted, tax laws creating
classifications are generally presumed to be constitutional, and the Court in TWR held treating
certain types of tax-exempt organizations differently than others does not violate the First
Amendment.130
Coming next: using section 501(c)(6) organizations for dark money spending
Section 501(c)(4) organizations have been the most politically active nonprofits in the
election cycles following Citizens United, but it appears likely those interested in secretly
spending money on politics may increasingly rely on section 501(c)(6) organizations to do
so. Like section 501(c)(4)s, section 501(c)(6) groups can keep their donors secret and spend up
to half of their expenditures on political activities, but such groups face even less controls by IRS
and states. In response to this emerging issue, CREW recently filed a petition asking the IRS to
clarify rules governing the permissible activities in which section 501(c)(6) groups may engage,
and there is at least one proposal to limit their political activity.131
The tax code and IRS regulations lay out several requirements to qualify as tax-exempt
under section 501(c)(6). Among other things, these groups must be associations of members
with a common business interest and a purpose to promote that common business interest, and
must direct their activities to improving business conditions of one or more lines of business.132
Unlike sections 501(c)(3) and (c)(4), section 501(c)(6) does not explicitly limit political
activities, but the IRS applies the “primarily” test to determine if their activities are promoting
their exempt purpose.133
Section 501(c)(6) groups – largely chambers of commerce, trade associations, and
business leagues – have long played some role in political activities. Federal campaign spending
by section 501(c)(6) organizations has increased over the last three election cycles, from $27.3
million in 2008 to $46.6 million in 2010 to $55.3 million in 2012.134 In fact, the U.S. Chamber
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of Commerce was the single largest dark money spender in the 2010 election cycle, putting
$33.8 million into federal political activity.135
Wealthy groups and individuals recently have turned to section 501(c)(6) business
leagues as vehicles to funnel dark money into political activities. One example is Freedom
Partners Chamber of Commerce, Inc. (“Freedom Partners”), which originally operated under the
name Association for American Innovation, Inc. (“AAI”). Freedom Partners has been linked to
the Koch brothers,136 who operate a “dark money network of nonprofit corporations.”137 In
November 2011, Freedom Partners/AAI applied for tax-exempt status under section 501(c)(6) as
a business league, describing its anticipated activities as “promot[ing] the common business
interests and conditions of its members in order to improve their competitive standing and
innovation in various lines of business, industries, etc. in which they are engaged.”138 In fact,
however, the only activity in which Freedom Partners engaged in 2012 was providing grants
totaling $235,715,250 to 30 different politically active tax-exempt organizations.139
Each grant was provided for “general support,” and the grant recipients were prohibited
from using the funds for lobbying activities and electioneering purposes.140 Nevertheless,
because Freedom Partners imposed no requirements on how grant recipients must spend the
funds and specified no activities on which the funds should be spent, the grants freed up other
funds for political activities. Americans for Prosperity, for example, received $32.3 million from
Freedom Partners in 2012, and spent $36.3 million on federal campaign activity during the 2012
election cycle.141
Another section 501(c)(6) group, Americans for Job Security (“AJS”), has long
participated in political campaigns. The group spent $8.2 million on federal elections in 2010
and $15.8 million in the 2012 cycle, and has been active in state elections.142 AJS also has
participated in schemes to funnel millions of dollars to groups involved in state ballot
initiatives.143 CREW and others have filed complaints with the IRS alleging AJS violated its taxexempt status by spending far too much on political activities and advancing the electoral agenda
of the Republican Party, not its members, but the IRS has not taken public action to date.
Section 501(c)(6) has several advantages over section 501(c)(4) for those interested in
anonymous political spending. As noted, this section of the tax code does not explicitly require
these groups to be exclusively engaged in their exempt purpose. Further, the argument that
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campaign activity and politically-tinged issue advocacy advance the business interests of a
group’s members has more appeal than the argument such spending promotes the social welfare
of the community as a whole. The IRS has provided very little guidance regarding permissible
political activity by section 501(c)(6) groups, what activities promote the common business
interest of members of these groups, and whether these groups may transfer funds through
general support grants.144 The IRS’s silence provides leeway for groups so inclined to engage in
political activity. Organizing under section 501(c)(6) also may make it more difficult for states
to regulate the groups. Some state attorneys general are able to assert authority over political
activity by section 501(c)(4) social welfare groups through state laws governing charitable
organizations. These laws, however, may not provide jurisdiction over section 501(c)(6)
groups.145
Freedom Partners and AJS also are organized under section 501(c)(6) because such
groups can be funded by membership dues, concealing even the most basic information about
their financial backers. While most tax-exempt organizations are not required to disclose to the
public the names of their donors under tax law, they must identify to the IRS those who
contributed more than $5,000 in a year.146 The public is allowed to see the amounts contributed
by these large donors, but not their names.147 Genuine membership dues – defined by the IRS as
payments for which the donor received comparably valued benefits, such as subscriptions to
publications or admission to events – are treated differently.148 Unlike contributions, nonprofits
need not provide the IRS with the names of those who paid membership dues or the amounts
they paid. Taking advantage of this distinction, Freedom Partners claims it is funded largely by
membership dues, and did not provide the IRS any information about $255 million it received in
revenue in 2011 and 2012.149 A Koch brothers’ operative touted this lack of reporting to
financial supporters in 2013, saying Freedom Partners was set up as a business league to take
advantage of the “additional safeguards” provided by section 501(c)(6) because “members’
names are not disclosed to the IRS.”150
These advantages, the continuing focus on political activities of section 501(c)(4)
organizations, and the direction taken by the Koch brothers-linked Freedom Partners strongly
suggest those interested in dark money spending increasingly will turn to section 501(c)(6) to
accomplish their goals. The activity by section 501(c)(6) groups to date likely is only the tip of
the iceberg.
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For-profit groups
While section 501(c)(6) groups are the most likely vehicle for dark money, others may
hide their political spending by using for-profit advocacy groups. While most political activity is
conducted through tax-exempt organizations, the law does not bar for-profit entities from
engaging in politics, especially after Citizens United freed corporations to make independent
expenditures. With increasing scrutiny on tax-exempt organizations, there has been increasing
interest in using for-profit entities to conduct political activity.151
A for-profit political entity could be set up to accept contributions or capital investments,
and spend some portion of its expenditures on political activity. As long as the group did not
spend so much on political activity that is would be considered a political committee or
organization under campaign finance or tax laws, it would not have to disclose its funding. The
public would learn less about the activities and finances of such groups than about tax-exempt
organizations engaged in similar activities because the tax returns of for-profit entities are not
public. Such entities would be subject to corporate taxes, however, reducing the amount they
could spend on politics or other activities, although some tax law practitioners have suggested
their tax exposure could be limited or eliminated.152 It is unclear how much political activity forprofit groups are conducting at this point, but greater regulation of tax-exempt organizations may
make such groups more attractive.153
Conclusion
Opponents of restrictions on political activity by tax-exempt organizations already are
challenging efforts to respond to the explosion of dark money spending since Citizens United.
Their arguments raise some difficult issues both with regard to the correct interpretation of the
tax code and the constitutionality of restrictions. Analysis of the cases and facts demonstrates
that, properly construed, section 501(c)(4) prohibits social welfare groups from engaging in any
political activity, and that the restrictions applied to both section 501(c)(3) and (c)(4)
organizations do not violate the First Amendment. Faced with the possibility of tighter
restrictions on section 501(c)(4)s, individuals, groups, and and corporations seeking to continue
anonymous spending are turning to section 501(c)(6) business leagues, and also likely are
considering the use of for-profit entities. Those seeking to curb the amount of anonymous
money coursing through our political system will need to remain vigilant to the evolving tactics
when crafting solutions.
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