
STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT COURT 
 
STATE OF NEW MEXICO, ex rel.,  
MARCO WHITE, MARK MITCHELL, 
and LESLIE LAKIND, 
 
 Plaintiffs, 
 
vs.        Case No. D-101-CV-2022-00473 
               
COUY GRIFFIN, 
 
 Defendant. 
 

PLAINTIFFS’ MOTION IN LIMINE TO ADMIT PRIOR TRIAL TESTIMONY AND 
EXHIBITS AND GOVERNMENT RECORDS 

 
To lessen the Court’s burden and conserve time at trial, Plaintiffs move to admit pretrial, 

under Rule of Evidence 11-804(B)(1), relevant testimony of unavailable witnesses and 

associated exhibits from Defendant’s criminal trial arising from his actions in Washington, D.C. 

on January 6, 2021.  See United States v. Griffin, 21-cr-92-TNM (D.D.C.).  Plaintiffs also move 

to admit, under Rules of Evidence 11-803(8) or 11-201, certain relevant government records 

from investigations and proceedings admitted into evidence during Defendant’s criminal trial.  

These exhibits and testimony bear directly on the question of whether the January 6, 2021 attack 

on the U.S. Capitol constituted an “insurrection” within the meaning of the Fourteenth 

Amendment and provide important context regarding Defendant’s actions.  They are available 

for review at the Court’s request.   

I. Prior Trial Testimony of Unavailable Witnesses John Erickson and Lanelle Hawa 
and Accompanying Exhibits Are Admissible Under Rule 11-804(B)(1). 
  
Rule 11-804(B)(1) provides that if a “declarant is unavailable as a witness,” their former 

testimony is “not excluded by the rule against hearsay” if the testimony “(a) was given as a 
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witness at a trial, hearing, or lawful deposition, whether given during the current proceeding or a 

different one,” and “(b) is now offered against a party who had … an opportunity and similar 

motive to develop it by direct, cross-, or redirect examination.”  A witness is “unavailable” if, 

among other things, he or she is “absent from the trial or hearing and the statement’s proponent 

has not been able, by process or other reasonable means, to procure … the declarant's 

attendance.”  Rule 11-804(A)(5)(a) NMRA. 

Pursuant to Rule 11-804(B)(1), Plaintiffs move to admit into evidence for the upcoming 

trial the trial testimony from Defendant’s criminal trial of U.S. Capitol Police (USCP) Inspector 

John Erickson and U.S. Secret Service (USSS) Inspector Lanelle Hawa.  Both declarants testified 

to matters highly relevant to this case, namely, the security concerns and challenges of law 

enforcement regarding the mob that assembled on the Capitol grounds, the breach of restricted 

areas of the Capitol complex, and efforts by law enforcement to protect the Capitol against the 

mob that sought to prevent the certification of the 2020 presidential election.   

Despite Plaintiffs’ diligent efforts, including extensive negotiations with the declarants’ 

federal employers and issuance of subpoenas to obtain their trial testimony, Plaintiffs have been 

unable to secure these declarants’ attendance at trial.  The declarants’ federal employers have 

refused to authorize either witness to testify voluntarily in this case, and sovereign immunity 

shields federal entities from state court subpoenas.  Moreover, Defendant had an opportunity to 

object to any exhibits introduced through their testimony and to develop their testimony on 

cross-examination at his criminal trial.  Therefore, the Court should admit their previous trial 

testimony under Rule 11-804(B)(1). 
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A. Both USCP Inspector Erickson and USSS Inspector Hawa Are 
“Unavailable” Within the Meaning of Rule 11-804(A)(5). 

 
A declarant is unavailable when “the statement’s proponent has not been able, by process 

or other reasonable means, to procure the declarant’s attendance” at the relevant proceeding.  

Rule 11-804(A)(5) (emphasis added).  New Mexico courts have interpreted “process” to mean a 

defined and valid legal process, such as a valid subpoena.  See, e.g., State v. Waits, 1978-NMCA-

116, 92 N.M. 275, 587 P.2d 53.  Pertinent here, sovereign immunity generally shields federal 

government entities from state court subpoenas.  See In re Subpoena in Collins, 524 F.3d 249, 

251 (D.C. Cir. 2008) (“A state subpoena commanding a federal agency to produce its records or 

have its employees testify about information obtained in their official capacities violates federal 

sovereign immunity.”); Houston Business Journal, Inc. v. Office of the Comptroller, et al., 86 

F.3d 1208, 1211 (D.C. Cir. 1996) (“When a litigant seeks to obtain documents from a non-party 

federal governmental agency” in state court, “the federal government is shielded by sovereign 

immunity, which prevents the state court from enforcing a subpoena.”). 

While courts have rarely addressed what constitutes “other reasonable means” under Rule 

11-804(A)(5), courts generally read Rule 11-804 with “common sense to ensure that due 

diligence is exerted” to secure the witness’s attendance.  State v. Haskins, 2008-NMCA-086, 

¶ 29, 144 N.M. 287, 186 P.3d 916 (internal citation omitted); see also Madrid v. Scholes, 1976-

NMCA-007, ¶ 5, 89 N.M. 15, 546 P.2d 863 (“A party seeking the admission of former testimony 

of a witness must make a showing of ‘due diligence’ by some evidence that the witness cannot 

be produced in person to testify.”).  Whether a party exercised due diligence is a factual inquiry 

based on the totality of circumstances.  See State v. Graham, 1993-NMCA-054, ¶¶ 10-11, 115 

N.M. 745, 858; see, e.g., State v. Ewing, 1982-NMSC-003, ¶ 17, 97 N.M. 235, 638 P.2d 1080, 
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holding modified by State v. Baca, 1992-NMSC-055, 114 N.M. 668, 845 P.2d 762 (witness was 

unavailable when it was “obvious that the witness did not want to testify” due to repeated 

evasion of subpoena service); State v. Gutierrez, 1995-NMCA-013, ¶ 6, 119 N.M. 658, 894 P.2d 

1014 (witness was unavailable when she had not appeared in earlier proceedings despite being 

served a subpoena, among other evidence that state had attempted and failed to locate her); cf. 

State v. Brown, 1977-NMCA-125, ¶ 5, 91 N.M. 320, 573 P.2d 675 (witness was not unavailable 

when he was in the general area of the court and there was no attempt to directly contact or 

subpoena him). 

Here, Plaintiffs have exhausted all avenues to secure USCP Inspector Erickson’s 

attendance at trial through process or other reasonable means.  From April through July of this 

year, Plaintiffs’ counsel engaged in extensive negotiations with USCP seeking approval for 

Mr. Erickson’s requested testimony.  Plaintiffs then issued a subpoena seeking Mr. Erickson’s 

testimony and properly domesticated the subpoena in D.C. Superior Court.  See Nikhel Sus 

Decl., Ex. 1, Attachment A (“Sus Decl”).  By email dated July 18, 2022, USCP’s Office of the 

General Counsel confirmed in writing that it does not approve of Mr. Erickson testifying in this 

case voluntarily and that sovereign immunity shields him from compulsory state court process.1  

See id.  

Plaintiffs have likewise exhausted all avenues to secure USSS Inspector Hawa’s 

attendance at trial through process or other reasonable means.  USSS is subject to federal Touhy 

regulations restricting the appearance of federal employees for oral testimony.  See 6 CFR § 

 
1 This represents Plaintiffs’ third attempt to secure a USCP witness.  USCP previously blocked two of its officers, 
Officer Aquilino A. Gonell and Harry A. Dunn, from testifying in this case.   
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5.45.2  Inspector Hawa legally cannot be compelled to testify outside of the onerous process 

outlined in the agency’s Touhy regulations for submission and review of such requests.  Plaintiffs 

submitted a Touhy-compliant request to USSS on July 1, 2022, and followed up on that request 

with a subpoena for Inspector Hawa’s trial testimony domesticated in D.C. Superior Court on 

July 18, 2022.  See Sus Decl., Ex. 1, Attachments B, C, D.  USSS has indicated it does not 

authorize Inspector Hawa to testify in this case and has denied Plaintiffs’ Touhy request, and in 

fact indicated that it “anticipate[s] that Inspector Hawa’s trial testimony would be available for 

use in the instant proceeding.”  See Sus Decl., Ex. 1, Attachment E.  Inspector Hawa is immune 

from state court process except as prescribed in the agency’s Touhy regulations.   

Thus, both Inspectors Erickson and Hawa are “unavailable” under Rule 11-804.  

B. The Other Requirements of Rule 11-804(B)(1) Are Met. 
 

The other requirements of Rule 11-804(B)(1) are likewise met.  The prior testimony was 

given by both Inspectors Erickson and Hawa as “witness[es] at a trial” in Defendant’s federal 

criminal case.  Rule 11-804(B)(1)(a).  

Further, Defendant had “an opportunity and similar motive to develop” their testimony 

by cross-examination.  11-804(B)(1)(b).  During his criminal trial, Defendant was represented by 

counsel, who cross-examined both witnesses concerning Defendant’s criminal culpability for his 

actions at the U.S. Capitol on January 6, 2021.  Both Inspector Erickson and Hawa testified as to 

the nature of the January 6 attack on the Capitol, the tactics and actions of the attackers, and the 

effect of their attack on the certification of the 2020 election results.   

 
2 USCP has no comparable regulations for securing employee testimony.  See Sus Decl., Ex. 1, Attachment A. 
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Defendant’s counsel cross-examined both witnesses about the security measures around 

the Capitol complex and the January 6 attackers’ entry onto the Capitol grounds.  The security 

measures around the Capitol, Defendant’s reaction to them, and the actions of other members of 

the January 6 mob, whom, Plaintiffs allege, were incited by Defendant’s conduct that day, are 

relevant to determining whether Defendant engaged in “insurrection” within the meaning of the 

Fourteenth Amendment.  Defendant had a strong motive to develop this testimony in the 

criminal context, where criminal sanctions were at stake.  Further, Defendant himself in court 

filings has identified the two cases as being linked, arguing that – while Plaintiffs disagree – his 

acquittal on one criminal charge bears on whether he in fact engaged in insurrection against the 

United States.  See Pls.’ Mot. For Prelim. Inj., Griffin v. White, No. 2-22-cv-00362-KG-GJF, 

ECF 20 (D.N.M. May 18, 2022), at 17.   

Thus, Inspectors Erickson and Hawa’s testimony, relevant to the issues in this case, meets 

Rule 11-804’s requirements for admission into evidence.  The transcript of Defendant’s criminal 

trial is available upon the Court’s request.   

C. Prior Testimony and Associated Exhibits for Admission under Rule 11-
804(B)(1). 
 

Based on the foregoing, Plaintiffs move to admit into evidence Inspector Erickson and 

Inspector Hawa’s prior trial testimony.  Plaintiffs also move to admit the following exhibits, 

which were entered into evidence at the criminal trial through Mr. Erickson’s testimony, and are 

available for review at the Court’s request:  

● A bird’s eye satellite view of the Capitol complex;  

● Photo of the Capitol complex with the security perimeter marked in yellow;  

● Three images of security signage present around the Capitol on January 6, 2021;  
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● A 22-minute montage of USCP surveillance footage depicting the events of January 6, 
2021;  

● Five hours of time-stamped footage from a camera on the west roof of the Capitol; and  

● Time-stamped surveillance camera footage of then-Vice President Pence escaping his 
congressional office and seeking shelter in a secure location.  

Plaintiffs also move to admit the following exhibit, which was entered into evidence at the 

criminal trial through Ms. Hawa’s testimony and is available for review at the Court’s request:  

● Video depicting the west plaza of the Capitol being breached.  

By providing undisputable factual details on the context of the January 6 Attack on the 

Capitol, the above testimony and accompanying exhibits are critical to establishing that the 

events of January 6, 2021 were an “insurrection” within the meaning of the Fourteenth 

Amendment—a central issue in this quo warranto action.  See Compl. ¶¶ 74–80, 98.   

D. Public Records Admitted in Defendant’s Criminal Trial Are Admissible 
Under Rules 11-803(8) and 11-201. 

  
 Plaintiffs also move to admit into evidence for the upcoming trial relevant other public 

records previously admitted into evidence in Defendant’s criminal trial under Rule 11-803(8)’s 

“public records” hearsay exception and Rule 11-201.  These public records include the 

Congressional Record from January 6, 2021 and the observations and factual findings of 

congressional entities tasked with investigating the events of that day, as well as Otero County 

Commission records and factual stipulations by the Defendant during his criminal trial.  These 

documents are sourced from public information, are not subject to reasonable dispute, and bear 

directly on the elements of Plaintiffs’ quo warranto action.   

Rule of Evidence 11-803(8) defines “public records” as a record or statement of a public 

office if it sets out: (a) the office’s activities; (b) a matter observed while under a legal duty to 

report; or (c) factual findings from a legally authorized investigation.   Further, upon request by a 
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party, Rule 11-201 requires this Court to judicially notice a fact that is not subject to reasonable 

dispute when (a) it is generally known within the court’s territorial jurisdiction; or (b) can be 

accurately and readily determined from sources whose accuracy cannot reasonably be 

questioned.   

Here, Plaintiffs move this Court to admit into evidence pursuant to Rule 11-803(8), or the 

facts contained therein pursuant to Rule 11-201, the following public records admitted into 

evidence in Defendant’s criminal trial without a sponsoring witness, and are available for review 

at the Court’s request: 

● House Certificate of Authenticity of Domestic Records; 

● Senate Certificate of Authenticity of Domestic Records; 

● Montage of time-stamped footage of floor of the House of Representatives 

throughout the January 6 Attack; 

● Excerpt of Senate Congressional Record from Jan 6, 2021;  

● Excerpt of House Congressional Record from Jan 6, 2021;   

● Stipulation about Otero County Commission Meeting with Defendant’s signature; 

● Video of Otero County Commission Meeting on January 14, 2021; and 

● Stipulation by Defendant in criminal case acknowledging the House certification 

taking place on January 6, 2021 and the fact that a recess had to occur. 

 The documents listed above, and the facts they contain, are sourced from public 

information and are not subject to reasonable dispute by Defendant.  They bear directly on the 

question of whether the January 6, 2021 attack on the U.S. Capitol constituted an “insurrection” 

within the meaning of the Fourteenth Amendment.  See Compl. At ¶ 98.  The congressional 
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record and footage of the House floor on January 6 provide critical context to Defendant’s 

actions on January 6, 2021, including the nature of the attack and the effect of the attack on the 

certification of the 2020 election results.  Defendant’s stipulation acknowledging the House 

certification was taking place, and was in fact delayed, is probative of his motive in entering the 

U.S. Capitol grounds and in speaking the words and taking the actions he did in the restricted 

area on January 6.  Defendant’s comments about the January 6 Attack shortly after he returned to 

New Mexico contained in the Otero County Commission records and Defendant’s associated 

stipulation are further probative of his motive to breach the Capitol grounds and act and speak as 

he did in the restricted area that day.   

Finally, the proffered copies of evidence admitted in Defendant’s criminal trial are 

authentic.  Plaintiffs acquired these exhibits directly from the United States Attorney’s Office for 

the District of Columbia, which has attested as to their authenticity in a sworn declaration, 

available upon request of the Court.  

CONCLUSION 

 Based on the forgoing, Plaintiffs respectfully request that the Court admit in evidence the 

above-described prior trial testimony and exhibits and government records.  All videos and 

documents are available for review at this Court’s request.  

 
Date:  July 22, 2022     FREEDMAN BOYD HOLLANDER 

         & GOLDBERG, P.A. 
 
       /s/ Joseph Goldberg 
       Joseph Goldberg 
       20 First Plaza NW, Suite 700 
       Albuquerque, NM 87102 
       P:  505.842.9960, F:  505.944.8060 
       jg@fbdlaw.com 
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       Christopher A. Dodd 
       Dodd Law Office, LLC 
       20 First Plaza NW, Suite 700 
       Albuquerque, NM 87102 
       P:  505.475.2742 
       chris@doddnm.com 
 

Amber Fayerberg 
Law Office of Amber Fayerberg 
2045 Ngunguru Road 
Ngunguru, 0173, New Zealand 
P:  +64 27 505 5005 
amber@fayerberglaw.com 
 
Noah Bookbinder* 
Donald Sherman* 
Nikhel Sus* 
Stuart McPhail* 
Citizens for Responsibility and Ethics in 
  Washington 
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Washington, DC 20004 
P:  202.408.5565 
nbookbinder@citizensforethics.org 
dsherman@citizensforethics.org 
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smcphail@citizensforethics.org 
*Pro Hac Vice 

 
Daniel A. Small* 
Cohen Milstein Sellers & Toll PLLC 
1100 New York Avenue, NW 
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Washington, DC   20005 
P:  202.408.4600 
dsmall@cohenmilstein.com 
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STATE OF NEW MEXICO 
COUNTY OF SANTA FE 
FIRST JUDICIAL DISTRICT COURT 
 
STATE OF NEW MEXICO, ex rel.,  
MARCO WHITE, MARK MITCHELL, 
and LESLIE LAKIND, 
 

Plaintiffs, 
 
vs.        Case No. D-101-CV-2022-00473 
               
COUY GRIFFIN, 
 
 Defendant. 
 

DECLARATION OF NIKHEL SUS 
 
I, Nikhel Sus, declare as follows: 

1. I serve as a counsel for Plaintiffs Marco White, Mark Mitchell, and Leslie Lakind 

in this quo warranto action.   

2. I make this declaration in support of Plaintiffs’ Motion In Limine to Admit Prior 

Trial Testimony and Exhibits and Government Records.  I have personal 

knowledge of the matters stated in this declaration. 

3. I have reviewed the communications between Plaintiffs’ attorneys and the U.S. 

Capitol Police (USCP) seeking USCP Inspector John Erickson’s trial testimony in 

this case.  I have also reviewed the communications between Plaintiffs’ attorneys 

and the U.S. Secret Service (USSS) seeking the trial testimony of USSS Inspector 

Lanelle Hawa in this case.  

4. Attached hereto as Attachment A is a true and correct copy of an email dated July 

18, 2022 from Magdalena Boynton, Deputy General Counsel at USCP’s Office of 

the General Counsel, to Plaintiffs’ counsel, Nikhel Sus.  
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5. Attached hereto as Attachment B is a true and correct copy of an email and its 

attachment dated July 5, 2022 from Plaintiffs’ counsel, Jessica Lutkenhaus, to 

Colin Valencia, attorney at USSS Office of the Chief Counsel.  

6. Attached hereto as Attachment C is a true and correct copy of an email and its 

attachment dated July 18, 2022 from Plaintiffs’ counsel, Jessica Lutkenhaus, to 

Colin Valencia, attorney at USSS Office of the Chief Counsel.  

7. Attached hereto as Attachment D is a true and correct copy of an email and its 

attachment dated July 19, 2022 from Plaintiffs’ counsel, Jessica Lutkenhaus, to 

Colin Valencia, attorney at USSS Office of the Chief Counsel. 

8. Attached hereto as Attachment E is a true and correct copy of a letter received 

July 21, 2022 from Thomas F. Huse, USSS Chief Counsel to Plaintiffs’ counsel, 

Donald Sherman. 

 
I declare under penalty of perjury that the foregoing is true and correct. 
 
 
Executed this 22nd day of July, 2022, in Washington, D.C. 

 
       _________________________ 
 
       Nikhel Sus    

Counsel for Plaintiffs 



 
 
 
 
 

 
Attachment A 
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From: Lutkenhaus, Jessica <Jessica.Lutkenhaus@wilmerhale.com>
Sent: Tuesday, July 5, 2022 3:33 PM
To: Colin.Valencia@usss.dhs.gov
Cc: Bi, Cindy M.; Donald Sherman; ogc@hq.dhs.gov
Subject: Touhy Request for Testimony
Attachments: 2022-07-01 Ltr. from Sherman to Meyer & Huse.pdf

Dear Mr. Valencia, 
 
We are seeking the trial testimony of Lanelle Hawa of the US Secret Service in State of New Mexico, ex rel., Marco White, 
Mark Mitchell, & Leslie Lakind v. Couy Griffin, D-101-CV-2022-00473 (N.M. 1st Jud. Dist. Ct.).  Attached is a copy of the 
request, which we also mailed to your office on Friday.  We were hoping to touch base with you about the request – 
would you be available for a short call in the next few days?   
 
Best, 
Jessica  
 
Jessica Lutkenhaus | WilmerHale 
She/Her/Hers 
1875 Pennsylvania Avenue NW 
Washington, DC 20006 USA 
+1 202 663 6640 (t) 
+1 202 663 6363 (f) 
jessica.lutkenhaus@wilmerhale.com 
 
Please consider the environment before printing this email. 

This email message and any attachments are being sent by Wilmer Cutler Pickering Hale and Dorr LLP, are confidential, and may be privileged. If you are not 
the intended recipient, please notify us immediately—by replying to this message or by sending an email to postmaster@wilmerhale.com—and destroy all 
copies of this message and any attachments. Thank you. 
 
For more information about WilmerHale, please visit us at http://www.wilmerhale.com.  
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July 1, 2022 

Via FedEx

Jonathan Meyer 
Office of the General Counsel 
U.S. Department of Homeland Security 
2707 Martin Luther King Jr. Ave, SE 
Washington, DC 20528-0485 
ogc@hq.dhs.gov  

Thomas F. Huse 
U.S. Secret Service 
Communications Center 
Attn: Office of Chief Counsel 
245 Murray Lane SW, Building T5 
Washington, DC 20223 

 Re: State of New Mexico, ex rel., Marco White, Mark Mitchell, & Leslie Lakind v.  
  Couy Griffin, D-101-CV-2022-00473 (N.M. 1st Jud. Dist. Ct.) 

Dear Mr. Meyer and Mr. Huse: 

We represent Plaintiffs Marco White, Mark Mitchell, and Leslie Lakind in the above-referenced 
matter, which seeks to disqualify Otero County Commissioner Couy Griffin from public office 
based on his participation in the January 6, 2021 insurrection.  Pursuant to 6 C.F.R. §§ 5.41-48 
and United States ex rel. Touhy v. Ragen, 340 U.S. 462 (1951), we submit this request for trial 
testimony from Lanelle Hawa of the U.S. Secret Service.  Trial is scheduled to begin on August 
15, 2022.  A subpoena for Ms. Hawa�s testimony is forthcoming.   

Background 

This lawsuit arises under Section 3 of the Fourteenth Amendment to the U.S. Constitution.  
Section 3, also known as the Disqualification Clause, bars any person from holding federal or 
state office who took an �oath � to support the Constitution of the United States� as an �officer 
of any State� and then �engaged in insurrection or rebellion� or gave �aid or comfort� to 
insurrectionists.  U.S. Const. amend. XIV, § 3.  At trial, Plaintiffs expect to prove: (1) Mr. 
Griffin swore an oath to support the U.S. Constitution when he became an Otero County 
Commissioner, (2) the events of January 6, 2021 were part of an �insurrection or rebellion,� and 
(3) Mr. Griffin engaged in such insurrection or rebellion, or aided insurrectionists.  

Mr. Griffin was criminally convicted earlier this year of entering restricted U.S. Capitol grounds 
on January 6, 2021.  See United States v. Griffin, 21-CR-92 (TNM) (D.D.C.).  Ms. Hawa 
testified in Mr. Griffin�s criminal trial.  She explained that, on January 6, 2021, she coordinated a 
visit by Vice President Mike Pence to the U.S. Capitol to oversee the certification of the 
Electoral College results.  She testified about restrictions in place that day at the U.S. Capitol and 



2 

surrounding grounds; security breaches of those restrictions; and the effect on the congressional 
certification proceedings. 

Testimony Sought 

Plaintiffs seek testimony on the same topics about which Ms. Hawa testified in Mr. Griffin�s 
criminal trial.  This testimony is relevant to key issues at the trial in New Mexico.  Cf. 6 C.F.R. 
§ 5.45 (requiring a party seeking testimony to set forth �the nature and relevance of the official 
information sought�).  First, testimony about the breach of security restrictions in place at the 
U.S. Capitol on January 6, 2021 is relevant to whether the events of that day constitute an 
�insurrection or rebellion.�  Such testimony is also relevant to whether Mr. Griffin himself 
breached security restrictions when he visited various locations on the U.S. Capitol and 
surrounding grounds, which goes to Plaintiffs� claim that Mr. Griffin engaged in insurrection or 
rebellion.  Second, testimony about the disruption of the Electoral College certification process is 
relevant to whether the events of January 6, 2021 were an �insurrection or rebellion,� specifically 
due to their interference with Congress�s constitutionally mandated duties.   

Granting this request would satisfy the factors in 6 C.F.R. § 5.48: 

 This case implicates matters of substantial governmental and public interest.  As the U.S. 
government recognized during Mr. Griffin�s criminal trial, the events of January 6, 2021 
�represented a grave threat to our democratic norms� and were �cultivated to interfere, 
and did interfere, with one of the most important democratic processes we have: the 
peaceful transfer of power to a newly elected President.�  Government�s Sentencing 
Memorandum, United States v. Griffin, 21-cr-92 (TNM) (D.D.C. June 10, 2022).  
Plaintiffs seek Ms. Hawa�s testimony not for private purposes, but to enforce 
constitutional qualifications that disbar from public office individuals who engage in 
insurrection against the United States.  Ms. Hawa�s anticipated testimony is accordingly 
in the interest of the U.S. Secret Service and the public.  Ms. Hawa is also positioned, as 
a member of the U.S. Secret Service who was present at the U.S. Capitol on January 6, 
2021, to provide unique information about security restrictions and concerns that 
Plaintiffs could not get from an alternative source.  See § 5.48(a)(3), (5)-(8).   
 

 Ms. Hawa�s testimony would not be unduly burdensome.  Her anticipated testimony at 
trial would be limited to the topics about which she previously testified at Mr. Griffin�s 
criminal trial, limiting the need for extensive preparation.  Plaintiffs also anticipate that 
Ms. Hawa�s testimony would last no more than 2 hours, including any cross-examination.  
See § 5.48(a)(1), (4)-(5), (7). 
 

 Because Ms. Hawa has already publicly testified about these topics, it is unlikely that the 
anticipated testimony would implicate any issues of privilege or disclosure of 
information, see § 5.48(a)(2); violate any law, regulation, rule of procedure, or executive 
order, see § 5.48(b)(1)-(2); or reveal any properly classified or otherwise sensitive 
information, see § 5.48(b)(3)-(5).  Her testimony would not offend any applicable rules of 
discovery or the rules of procedure governing this case.  See § 5.48(a)(1). 
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 Finally, because Mr. Griffin has already been criminally convicted, Ms. Hawa�s 
anticipated testimony would not impede or prejudice an ongoing law enforcement 
investigation.  See § 5.48(b)(6). 

Please do not hesitate to contact us if you have any questions.  We welcome a dialogue regarding 
our request.  Given the approaching trial date of August 15, 2022, we appreciate your prompt 
consideration of this request. 

Sincerely, 

 
          
  
 

 
Donald Sherman 
Citizens for Responsibility and  

Ethics in Washington 
1331 F Street NW, Suite 900 
Washington, DC 20004 
P:  202.408.5565 
dsherman@citizensforethics.org  
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1875 Pennsylvania Avenue NW 
Washington, DC 20006 USA 
+1 202 663 6640 (t) 
+1 202 663 6363 (f) 
jessica.lutkenhaus@wilmerhale.com 
 
Please consider the environment before printing this email. 

This email message and any attachments are being sent by Wilmer Cutler Pickering Hale and Dorr LLP, are confidential, and may be privileged. If you are not 
the intended recipient, please notify us immediately—by replying to this message or by sending an email to postmaster@wilmerhale.com—and destroy all 
copies of this message and any attachments. Thank you. 
 
For more information about WilmerHale, please visit us at http://www.wilmerhale.com.  
 
The information contained in this e-mail is intended only for the individual or organization named above and may 
contain information which is law enforcement sensitive, exempt from disclosure under the Freedom of Information Act 
or state laws governing access to public records, or otherwise subject to restrictions that prohibit release without 
appropriate legal authority. Unauthorized interception, review, use, or disclosure is prohibited. If you are not the 
intended recipient, any dissemination or copying of this email is prohibited. If you have received this e-mail in error, 
notify the sender immediately and permanently delete the message, any attachments, and all copies.  
The information contained in this e-mail is intended only for the individual or organization named above and may 
contain information which is law enforcement sensitive, exempt from disclosure under the Freedom of Information Act 
or state laws governing access to public records, or otherwise subject to restrictions that prohibit release without 
appropriate legal authority. Unauthorized interception, review, use, or disclosure is prohibited. If you are not the 
intended recipient, any dissemination or copying of this email is prohibited. If you have received this e-mail in error, 
notify the sender immediately and permanently delete the message, any attachments, and all copies.  
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4

Dear Mr. Valencia, 
 
I wanted to confirm that you had received the below and see if we could set up a time to chat about this request.  Please 
let us know your availability. 
 
As we note in the letter, trial begins in this matter on August 15, which is fast approaching.  We appreciate your 
consideration! 
 
Best, 
Jessica 
 
Jessica Lutkenhaus | WilmerHale 
She/Her/Hers 
+1 202 663 6640 

 

From: Lutkenhaus, Jessica <Jessica.Lutkenhaus@wilmerhale.com>  
Sent: Tuesday, July 5, 2022 3:33 PM 
To: Colin.Valencia@usss.dhs.gov 
Cc: Bi, Cindy M. <Cindy.Bi@wilmerhale.com>; Donald Sherman <dsherman@citizensforethics.org>; ogc@hq.dhs.gov 
Subject: Touhy Request for Testimony 
 
Dear Mr. Valencia, 
 
We are seeking the trial testimony of Lanelle Hawa of the US Secret Service in State of New Mexico, ex rel., Marco White, 
Mark Mitchell, & Leslie Lakind v. Couy Griffin, D-101-CV-2022-00473 (N.M. 1st Jud. Dist. Ct.).  Attached is a copy of the 
request, which we also mailed to your office on Friday.  We were hoping to touch base with you about the request – 
would you be available for a short call in the next few days?   
 
Best, 
Jessica  
 
Jessica Lutkenhaus | WilmerHale 
She/Her/Hers 
1875 Pennsylvania Avenue NW 
Washington, DC 20006 USA 
+1 202 663 6640 (t) 
+1 202 663 6363 (f) 
jessica.lutkenhaus@wilmerhale.com 
 
Please consider the environment before printing this email. 

This email message and any attachments are being sent by Wilmer Cutler Pickering Hale and Dorr LLP, are confidential, and may be privileged. If you are not 
the intended recipient, please notify us immediately—by replying to this message or by sending an email to postmaster@wilmerhale.com—and destroy all 
copies of this message and any attachments. Thank you. 
 
For more information about WilmerHale, please visit us at http://www.wilmerhale.com.  
 
The information contained in this e-mail is intended only for the individual or organization named above and may 
contain information which is law enforcement sensitive, exempt from disclosure under the Freedom of Information Act 
or state laws governing access to public records, or otherwise subject to restrictions that prohibit release without 
appropriate legal authority. Unauthorized interception, review, use, or disclosure is prohibited. If you are not the 



5

intended recipient, any dissemination or copying of this email is prohibited. If you have received this e-mail in error, 
notify the sender immediately and permanently delete the message, any attachments, and all copies.  
The information contained in this e-mail is intended only for the individual or organization named above and may 
contain information which is law enforcement sensitive, exempt from disclosure under the Freedom of Information Act 
or state laws governing access to public records, or otherwise subject to restrictions that prohibit release without 
appropriate legal authority. Unauthorized interception, review, use, or disclosure is prohibited. If you are not the 
intended recipient, any dissemination or copying of this email is prohibited. If you have received this e-mail in error, 
notify the sender immediately and permanently delete the message, any attachments, and all copies.  
The information contained in this e-mail is intended only for the individual or organization named above and may 
contain information which is law enforcement sensitive, exempt from disclosure under the Freedom of Information Act 
or state laws governing access to public records, or otherwise subject to restrictions that prohibit release without 
appropriate legal authority. Unauthorized interception, review, use, or disclosure is prohibited. If you are not the 
intended recipient, any dissemination or copying of this email is prohibited. If you have received this e-mail in error, 
notify the sender immediately and permanently delete the message, any attachments, and all copies.  













 
 
 
 
 
 

Attachment E 



U.S. Department of Homeland Security

UNITED STATES SECRET SERVICE

Washington, D.C. 20223

VIA MAIL AND EMAIL

Donald Sherman 
Citizens for Responsibility and 
Ethics in Washington 
1331 F Street NW, Suite 900 
Washington, DC 20004 
dsherman@citizensforethics.org 

Re:  State of New Mexico, ex rel., Marco White, Mark Mitchell, &  
Leslie Lakind v. Couy Griffin

 D-101-CV-2022-00473 (N.M. 1st Jud. Dist. Ct.)  
  

Dear Mr. Sherman: 
 
Reference is made to your letter of July 1, 2022, subpoena of July 13, 2022, issued by the 
New Mexico First Judicial District Court – County of Santa Fe, and an undated subpoena 
from the Superior Court of the District of Columbia seeking the testimony of United 
States Secret Service (Secret Service) Inspector Lanelle Hawa in the above-referenced 
matter.  
 
Please be advised that pursuant to Title 6, Code of Federal Regulations, Section 5.44(a), 
current and former Secret Service employees are prohibited from providing oral or 
written testimony by deposition, declaration, affidavit, or otherwise concerning any 
information acquired while such person was an employee of the Secret Service as part of 
the performance of that person’s official duties or by virtue of that person's official status, 
unless authorized to do so by the Office of the Chief Counsel. 
 
Pursuant 6 C.F.R. § 5.48, this office may consider the following when making its 
determination:  
 

1) whether compliance would be unduly burdensome or otherwise inappropriate 
under the applicable rules of discovery or the rules of procedure governing the 
case or matter in which the demand arose; 

 
2) whether compliance is appropriate under the relevant substantive law concerning 

privilege or disclosure of information; 
 



3) the public interest; 

4) the need to conserve the time of Department employees for the conduct of official 
business; 

 
5) the need to avoid spending the time and money of the United States for private 

purposes; 
 

6) the need to maintain impartiality between private litigants in cases where a 
substantial government interest is not implicated; 
 

7) whether compliance would have an adverse effect on performance by the 
Department of its mission and duties; and 
 

8) the need to avoid involving the Department in controversial issues not related to 
its mission.    

 
After a review of the facts and circumstances involved, and in light of the factors outlined 
above, including but not limited to items one and four, it is the decision of this office that 
Inspector Hawa will not be authorized to provide testimony in this matter.

Inspector Hawa can provide no information not readily available from other sources 
concerning whether security was breached on January 6, 2021, at the U.S. Capitol, 
whether Congressional proceedings were interrupted, or whether actions that day 
constituted “an insurrection or rebellion.” Inspector Hawa is also unable to testify with 
personal knowledge as to any conduct of Mr. Griffin on that day. It is unclear how her 
live testimony would be of consequence in establishing “that the events of January 6, 
2021, were part of an ‘insurrection or rebellion’” or that “Mr. Griffin engaged in such 
insurrection or rebellion, or aided insurrectionists,” given the widespread media coverage 
of these events as well as Mr. Griffin’s conviction for his participation in them. We 
would also anticipate that Inspector Hawa’s trial testimony would be available for use in 
the instant proceeding. Finally, we would also note that neither Inspector Hawa nor the 
Secret Service are the appropriate sources for information and records concerning that 
conviction as this agency was not the investigating agency nor did Inspector Hawa serve 
as the case agent. 

Any further correspondence concerning this matter may be directed to Attorney Advisor 
Colin Valencia at colin.valencia@usss.dhs.gov.

Sincerely, 
 

      
   
        Thomas F. Huse 
        Chief Counsel 

Thomas F. Huse / ALR




