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PROCEEDI NGS

THE COURT: Are the intervenors ready to
present their wtness?

MR. GESSLER: Yes, Your Honor. W are.
| understand, although |I've not been privy to the
conversations, there are sone evidentiary issues to
di scuss. | don't know if you want to discuss them now
or wait until alittle bit |ater today, Your Honor.

THE COURT: Do they have to do with
M. Del ahunty?

MR. CGESSLER: | believe they do not.

MR. MJURRAY: Your Honor, the petitioners
have one issue related to M. Del ahunty, just
| ogistically, if I may for a nonent.

THE COURT: Sure. Sure.

MR. MJRRAY: | didn't want to object --
interrupt the direct testinony with extensive
objections to M. Delahunty. But we do have
obj ections to both his qualifications and his
met hodol ogy under Rule 702, and we al so object to nuch
of his testinony as purely | egal opinion rather than
hi story or other hel pful experti se.

And we were wondering if we could just
get a standi ng objection on those questions during

di rect exam nation and then renew those objections and

U S. Legal Support | www. usl egal support.com
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request a ruling after that portion of
Cross- exam nati on.

THE COURT: Yeah. And | would -- nost
likely what |1'lIl do is defer any 702 ruling until the
findings of facts and conclusions of law that |I'm
goi ng to be issuing.

But | certainly want to allow you to
make your record, but | am-- it's ny intention to |et
Prof essor Del ahunty testify.

MR. GRI MSLEY: Understood. | didn't
want to disrupt the proceedings with repeated
obj ections, but | also want to nmake sure that we've
preserved it.

THE COURT: Yeah. So consider it
preserved. And you' re wel cone to, you know, renew the
nmotion -- 702 notion at the end of the proceedi ngs
today. But in all likelihood, I will just address
that in conjunction with ny final ruling.

MR. GRI MSLEY: Understood, Your Honor.

And if | may, for petitioners today,
Jason Murray, Eric O son, Martha Tierney, N khel Sus,
Mari o Ni kol ai s, and Sean Gi nsl ey.

THE COURT: Ckay. And why don't we
get -- start with an entry of appearance from ot her --

Col orado Republican Party. And we'll let --

U S. Legal Support | www. usl egal support.com
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Jane Raskin on

Commttee. W

M5. RASKIN.  Good norning, Your Honor.
behal f of the Republican State Central

th nme are M chael Mlito, Nathan

Moel ker, Bob Kitsm |l er.

don't we take
can i ntroduce

is we need to

Honor .

CGeneral's Ofi
Giswl d, Secr
capacity. Wt

Sullivan from

THE COURT: And why don't we get -- why
care of the respondents, and then you
people and tell ne what the other issue
deal wth.

MR. KOTLARCZYK: Good norning, Your

M chael Kotlarczyk fromthe Attorney
ce on behal f of the respondent, Jena
etary of State, in her official

h me at counsel table is Jennifer

the Attorney Ceneral's O fice and Deputy

Secretary of State Christopher Beall.

THE COURT: Geat. Thank you.

MR. KOTLARCZYK: Thank you.

THE COURT: M. Cessler.

MR. GESSLER: Good norning, Your Honor.

Scott Gessler on behal f of President

Trump. Wth nme is M. Chris Hal bohn. | don't know if

his pro hac vi

ce has been fini shed.
THE COURT: It has been.
MR GESSLER: It has been. So | don't

U S. Legal
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expect himto talk, but he my. M. Ceoff Blue as
well, M. Jacob Roth, and M. Justin North.

THE COURT: And you had an evidentiary
I ssue you wanted to address?

MR, GESSLER | don't think I want to
address it now W'Il doit alittle later. | would
defer to M. Blue. He's had those conversations with
opposi ng counsel .

MR. BLUE: Your Honor, | think it makes
sense to just go ahead with Professor Del ahunty, and
then we'll deal with all these housekeeping matters at
the end of the day.

THE COURT: Ckay.

Oh, okay. W need to take a pause while
the court reporter deals with sone technical issues.

(Recess from8:34 a.m to 8:44 a.m)

THE COURT: Let's proceed.

MR. GESSLER.  Thank you, Your Honor.

For our next witness, we wll call
M . Robert Del ahunty.

THE COURT: WI I you raise your hand.

ROBERT DELAHUNTY,
havi ng been first duly sworn/affirnmed, was exan ned
and testified as foll ows:

THE COURT: Geat. Have a seat and just

U S. Legal Support | www. usl egal support.com 10
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make sure to speak into the m crophone.
THE W TNESS: Thank you.
DI RECT EXAM NATI ON
BY MR GESSLER
Q Good norning, M. Delahunty.

So I'mgoing to be asking you sone
guestions today. And you're here -- we've called you
as an expert.

Let ne ask you, have you ever
testified -- let nme start with this.

Coul d you pl ease state and spell your
name.

A Yes. Robert Jay Del ahunty,
D-e-l-a-h-u-n-t-y.
Q kay. And, M. Del ahunty, have you --

have you ever testified in court as an expert before?

A No.

Q kay. So this is your first time?

A It is.

Q So let ne -- let nme start with asking

you a little bit about your professional background.
What's your -- what's your current
position, if any?
A | amretired.

Q kay. As soneone who is retired, are

U S. Legal Support | www. usl egal support.com
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you -- are you involved in any lawrelated activities?
A. Well, | wite articles or other shorter

pi eces on | aw --

Q Ckay.

A -- and public policy.

Q Ckay.

A And in June, late June, a book which I
co-aut hored, a sem popul ar book, was published. It's

called "The Politically Incorrect GQuide to the Suprene

Court." So that reflects legal witing that | have
done --

Q Ckay.

A -- quite recently.

THE COURT: Professor, you're | eaning
back.

THE WTNESS: Oh, |I'msorry.

THE COURT: Just try to get closer to
t he m crophone.

THE WTNESS: So I'll try to get closer.

THE COURT: You nmay be able to nove the
m crophone, but make sure you speak into it.

THE WTNESS: Can you hear now?

Q (By M. Gessler) Yeah. Professor,

sonetinmes it's a chall enge whether you're supposed to

answer nme or the Court when you' re speaking, but since

U S. Legal Support | www. usl egal support.com 12
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we -- since there's a fair anount of nedia coverage,
just try and stay close to that m crophone.
A I will.
Q Let ne ask you to start with your |ega
background in chronol ogi cal order.
What -- what's your education?
A Well, | graduated in 1968 from Col unbi a
Uni versity and had a sunma cum | aude degree there. |
then won a Kellett Fellowship from Colunbia to study
at Oxford University, England. | studied a subject
called Geats, which consisted of two parts, classical
hi story and cl assi cal and nodern phil osophy. And |
got first class honors in Geats.
| then did a second degree at Oxford
Uni versity, a bachelor's of philosophy. | wote a
thesis on Aristotle. | then had a career in Britain,
both at Oxford and Dur ham University teaching
phil osophy. | was tenured at Durham University as
what they call a |ecturer on the philosophy faculty.
That was the equivalent, really, of associate
professor in the United States.
At that point, about 1980, | decided to
return to this country and -- to study the law. And |
studied the aw at Harvard Law School and graduat ed

cum | aude fromthere. And then -- this is not

U S. Legal Support | www. usl egal support.com
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educati onal background, but it's the past. | spent
three years on Wall Street at a law firmcalled
Sullivan & Cromnel | .

And then | joined the Departnent of
Justice, the appellate section on Cvil Rights
Division, in 1986. And then at the start of 1989, the
start of the first George H W Bush adm ni strati on,
WlliamBarr, later twice Attorney General, invited ne
to becone a staff attorney at the Ofice of Legal
Counsel in the Departnment of Justice. And so | began
wor king there in early 1989.

| don't renenber the year, but | was
eventual |y pronoted to the Seni or Executive Service in
the Departnment of Justice. And from 1989 until 2004,
| served primarily in the Ofice of Legal Counsel,
al t hough for about a year, | was the special counse
to the Solicitor of the Departnent of Labor, the U S
Departnent of Labor. He had been a college friend of
m ne in Engl and.

And then | served -- | was on unpaid
| eave of absence but still enployed by O.C for a year
to be a visiting professor at the Col unbus School of
Law i n Washington, D.C., which was part of the
Catholic University of Anerica.

And while at St. Thomas -- | was there

U S. Legal Support | www. usl egal support.com 14
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from 2004 until the end of 2020. At the end of 2020,
| retired, and now | ama fellow for the C arenont
Institute Center for the Anerican Way of Life in
Washi ngton, D.C., and do -- give them | egal advice

fromtinme to tine.

And | published an article and a book,
coll ection of essays | put together. That al so cane
out --

Q Ckay.

-- in June.

Let me interrupt you for just a nonent.

THE COURT: And I'mjust -- | think the

court reporter probably needs a breath. Because that
was a crazy |ong answer.

THE W TNESS: Sorry.

THE COURT: So let's just -- | think it
hel ps everybody if you |et himkind of guide you
t hrough your testinony.

THE W TNESS: Fi ne.

MR. GESSLER: May | offer that it was

al so an erudite | ong answer, Your Honor?

Q (By M. Gessler) GCkay. Let ne ask you
alittle bit about your -- your tine. You said you
had -- you worked at St. Thomas School of Law --

A Yes.

a

U S. Legal Support | www. usl egal support.com
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Q -- from 2004 to 2020.
What did you do there?

A | taught constitutional law. And every
year | was there -- I'mnot absolutely certain that |
did or did not teach it in the year I was on -- half
year | was on sabbatical. But constitutional |aw,

i ncl udi ng, of course, the Fourteenth Amendnent. That,
in fact, was the centerpiece of ny teaching.

And | taught public international |aw
And one term | gave a sem nar on the | aw of genoci de,

which is international | aw.

Q kay. During your time in any of these
positions -- and it |ooks as though you spent nost of
your -- or a large portion of your career, |arge

chunks, at both the Ofice of Legal Counsel at the
Departnent of Justice as well as St. Thomas School of
Law.

Did you have an opportunity to work with

hi stori cal docunents?

A. Ch, yes. Indeed.
Q Can you describe sone of that?
A Wll, | could go on. | hope not too

much.
But let nme give you maybe three

exanples. One of the first assignnents | had in the

U S. Legal Support | www. usl egal support.com 16
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Appel | ate section of the Cvil R ghts Division of
Justice, which would have been in 1986, was to do
research into the Cvil R ghts Act of 1866, which is
now codi fied as section -- it's --

THE W TNESS: ' msorry, Your Honor.

' m bl anki ng on the site.
A Section 1981 of Title 42 of the U. S
Code.

And that involved research including
| ooking at dictionary definitions fromthe 19th
century of the nmeaning of the term"race." But that
was in connection with an am cus brief that the
governnent eventually did not file in a case called
Shaare Tefila versus Cobb.

So ny whole research led nme to draft an
am cus brief for the governnent. That was never
filed, but it did, right at the start of ny career in
the Justice Departnent, entail research into private
docunents and into the background of the Cvil Rights
Act of 1866.

Q (By M. Gessler) Ckay.

A More recently --

Q | was about to ask you for your second
exanpl e.

A Yeah. This was a Law Review article |

U S. Legal Support | www. usl egal support.com
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publ i shed three or four years ago, maybe four or five
years ago. |I'minterested in the |aw and Shakespeare,
and so | wote a lengthy article about the lawin his
play "King John." This entailed the research into the
English | aw of intestacy and bastardy in Shakespeare's
period, the Tudor period and the Stuart period.

And | made quite extensive use of a
dat abase conpiled by the University of M chigan, which
is called Early English Books Online. It is a
col l ection of thousands of |egal and other docunents,
procl amati ons, sernons, books of the Tudor and Stuart
peri ods.

And so | did that kind of research into
English legal history of the early nodern period and,
i ndeed, the M ddl e Ages, because the play is set in
the Mddle Ages, on the law of intestacy and the | aw
of illegitimacy using those historical materials which
were archived at the University of M chigan.

And if | ampermtted to give another

exanpl e?

Q Yeah. Let's do one nore exanple --

A Yes.

Q -- and then we'll nove on

A Sonme years ago in the Cornell Law
Quarterly, a law journal, | published an article on

U S. Legal Support | www. usl egal support.com 18
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the Decl aration of War clause of the -- of Article 1
of the Constitution. And | did the primary research
or research into other primary materials from English
| aw, English |egal cases -- | think it was prize

law -- fromthe mddle of the 18th century, consulting
the original case materials.

Q kay. Have you witten any pieces or
articles involving the electoral -- the Vice President
and the el ectoral count?

A Yes. In 2022, along with ny
of t en- coaut hor, John Yoo, who is a professor --
chaired professor of |aw at the University of
California at Berkeley, we published an article on the
Twel fth Amendnent and the -- as we understand it, the
constitutional authority of Congress to regulate the
vote count process in presidential elections, and the
constitutional role of the Vice President in the vote
count, the count of the electors, presidentia
el ectors' votes.

Incidentally, that also involved
research into materials fromthe early republic.

MR. CGESSLER  Ckay. Your Honor, | -- to
be frank here, we had prepared to provi de extensive
testinony on M. Del ahunty's background, but in |ight

of your earlier ruling to keep the proceedi ngs novi ng,

U S. Legal Support | www. usl egal support.com 19
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at this point I would proffer M. Delahunty as an
expert in the use of historical docunents, |egal
hi storical documents, and interpretation of | egal
statutes arising fromthat historical analysis on
constitutional issues.

MR. MURRAY: And, Your Honor, we would
ask that you defer ruling until we have a chance to
expl ore those subjects on cross.

THE COURT: |I'mgoing to -- I'mgoing to
accept Professor Del ahunty on what sounds to ne as a
very specific subject, which is the use of historical
docunents and interpretation of |egal statutes arising
fromhistorical analysis on constitutional issues. He
was a | aw professor for 16 years and had a | engthy
career before then.

And obvi ously, you can cross-exam ne

him and | will consider that in the weight of his

testi nony.

MR. MURRAY: Under st ood.

THE COURT: But at the sane tine,
M. Gessler, | don't want to short-circuit your

exam nation in any way, so you should feel free to ask
hi m what ever you want to ask himfor the record.
MR. GESSLER: Thank you, Your Honor.

Your Honor, | would like to clarify |egal

U S. Legal Support | www. usl egal support.com 20
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interpretation of statutes as well as constitutional
provi si ons.

THE COURT: Ckay. | was reading from
what you sai d.

MR. GESSLER  That's why | clarified. |

THE COURT: But | will expand it to
statutes and constitutional provisions.

MR. GESSLER |'m accepting
responsibility for lack of clarity.

And, Your Honor, | would also note that
we specifically proffered M. Del ahunty as a rebuttal
expert to Professor Magliocca as well. So he'l
directly address the itens raised in Professor
Magl i occa's testinony.

THE COURT: Ckay. Professor Magliocca,
if I recall, was offered as an expert on section -- on
Amendnent 14 and specifically Section 3. |'m not
prepared at this point to designate Professor
Del ahunty as an expert on that specific provision.

But you haven't asked ne to either.

MR. CGESSLER  Ckay. Your Honor, we
woul d then seek to proffer himas an expert on the
Fourteenth Anendnent, as he taught constitutional |aw

for 16 years on the Fourteenth -- taught

U S. Legal Support | www. usl egal support.com 21
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constitutional law for 16 years, with a specific focus
on the Fourteenth Amendnent.

THE COURT: Ckay. Wy don't we hear a
little bit nore fromhimon what he neant when he said
that. Because nost of the people, it seens like, in
the courtroomwent to |law school. M recollection of
constitutional |law was that it covered a |ot nore than
just the Fourteenth Anmendnent. So let's find out what
he nmeant when he said that.

MR. CGESSLER  (Okay. And, Your Honor, |
woul d al so note that we -- | nean, to be
straightforward with the Court, we obviously raised a
702 objection to Professor Mgliocca.

And our viewis that all of this,

Prof essor Magliocca's testinony and Professor

Del ahunty's, is akin to |l egal analysis and
interpretation, which normally tends to be excluded by
courts.

And we understand that it's here to help
you. And we understand al so that you recogni ze there

are ot her published professors in the field that you

will ook to as well, so .
THE COURT: And just on that, | -- and
maybe this will help with your focus on Professor

Del ahunty's testinony.

U S. Legal Support | www. usl egal support.com 22




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

Prof essor Magliocca largely tal ked about
historical interpretation and did not -- | do not
think, in large part, if -- and, nmaybe not if all, he
testified as to the law. He testified as to the
ori ginal docunments that he had uncovered in | ooking at
the formati on and the purpose of the anendnent in the
first place.

And that was what | found to be hel pful.

MR. GESSLER (Okay. And | think you
wi |l hear from Professor Del ahunty the interpretation
of original docunents as well.

THE COURT: Geat. Thank you.

MR, GESSLER  kay.

THE COURT: So why don't we just stay --

| think it would be hel pful for the Court if you could

explore further with Professor Del ahunty on exactly
what work he did on the Fourteenth Anmendnent and if
any of that focused on Section 3.

Q (By M. Gessler) ay. Professor
Del ahunty, you said you taught |aw school for, |
believe, 16 years at St. Thomas, and that a
substantial focus of your teachings was on the
Fourteenth Amendnent.

Coul d you provide sone nore detail on

t hat ?
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A Yes, indeed. | would think about half
of the course consisted of the study of the Fourteenth
Amendnent. | was, | think, quite unusual anong
American | aw professors in starting the course with
the Fourteenth Amendnent, and that took over half of
the term Then | gave attention primarily to
separation of powers in the final, let's say,

40 percent of the course.

And | focused on the Fourteenth
Amendnent because | agree with the viewthat it was a
second founding, constitutionally speaking. And it
was al so the focus of a |l ot of contenporary discussion
and litigation, and | wanted to make sure ny students
were quite well aware of what it neant, what its
ori gins were.

I was, | think again, pretty unusua
anong Anerican constitutional |aw teachers in
di scussing in sone depth, actually, the Dred Scott
case as a background to the ratification of the
Fourteenth Anmendnent, and how parts of Section 1 of
t hat anmendnent were franed agai nst the backdrop and in
connection to the Dred Scott deci sion.

Most constitutional |aw professors, |
t hi nk, don't discuss the Dred Scott case, and | did.

Q And why did you -- why did you focus --
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well, what is the Dred Scott case, and why did you
focus on that?

A Well, the relevant part of that -- of
the opinion of Chief Justice Taney in that case was
that African-Anericans, even those not held to bondage
and sl avery, were not and never could be, citizens of
the United States. And the naturalization provision
of -- the citizenship provision, rather, of Section 1
ensures that they all were citizens of the United
States, entitled to privileges and imunities of
citizens of the United States.

So it helps to explicate the neani ng of
t hose parts actually of Section 1.

| taught the Slaughter-House case every
year. And so | amnot just focusing on the history of
the framng and ratification of the Fourteenth
Amendnent, but both the case |law -- Suprene Court case
| aw before it and after.

Q Did you al so, as part of your course,

I ntroduce or teach your students how to view and
i nterpret and anal yze historical docunents?

A Well, the Slaughter-House case is itself
a historical docunent, as is the Dred Scott case, so
yes. In that sense, yes.

But this was a -- this was not a course
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inlegal history. It was a course in constitutional
law. It wasn't a course in historical scholarship
generally or even in legal historical scholarship. It
was a course largely, mainly dedicated to extricating
t he nmeani ng of the Fourteenth Amendnent.

Q Okay. Did you introduce sone el enents
of historical |egal scholarship to your students
and -- or did you -- and -- |I'll ask you the next
guestion after that.

A Not that | recall, no.

Q kay. I n preparing your courses, did
you engage in historical scholarship, |ooking at sone
of the history of docunents surrounding the formation
and ratification of the Fourteenth Amendnent?

A Wll, | think only to the extent |'ve
al ready expl ai ned.

Q Ckay.

A | did not, that | recall, drill into the

ratification or fram ng of the Fourteenth Amendnent,

no.
Q Ckay.
A This was a first-year |aw student
cour se.
Q ["'msorry. Wat was that?
A This was a course for first-year |aw
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students, and | did not go into -- | nean, | discussed
the Gvil R ghts Act of 1866. | don't know if that

woul d ki nd of answer you or not. But yes --

Q Ckay.
A -- things like that.
Q Ckay.

MR. GESSLER  Your Honor, | would renew
my proffer.

Does that answer your questions?

MR. MURRAY: Your Honor, we would
continue to object. Teaching a first-year |aw school
course does not nean that he's made contributions to
the scholarly literature on the history of the
Fourteenth Anmendnent and Section 3 in particul ar.

MR. GESSLER  Your Honor, if | may,
we're going to go through his resune at length this
norning, so this may be a while.

THE COURT: Yeah.

MR. GESSLER This may be a | ong
norni ng, but we'll do it.

Q (By M. Gessler) Professor Del ahunty,
saw that one of your articles is "Is the Uniform
Fai t hful Presidential Elector Act Constitutional ?"

Do you renenber that article?

A Can you tell ne where it appeared and
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when?

Q It was Cardozo Law School online
publication --

A. Ch, yes. Yes, | renenber that.

Q Ckay. Can you tell us about your work

on that particular case?

A vell --
Q On that particular article. [I'msorry.
A That particular article. It involved

going to the neaning of what counted as an el ector
in-- at the -- in the framng of the origina
Constitution, and whether el ectors, as understood at
that period in 1787, were considered to be people who
had essentially unfettered freedomto deci de whomto
vote for in -- as the leading figure in the state.

So, for exanple, | found that the King
of England was an el ector for the enperor of the Holy
Roman Enpire. And the franers, as subjects of the
Ki ng of England before the Anerican Revol ution, were
probably aware of the King's role as an elector. He
was not just the King of England. He was the King of
Hanover in Germany. And as such, he counted as an
el ector for the Enpire.

And ny concl usion, broadly, was that

el ectors in -- presidential electors in this country
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had the freedomto vote for a candi date who they were
not -- who they were not pledged to support. In other
wor ds, that they were not bound by state restrictions
on their ability as presidential electors to sel ect

t he candi date who best suited -- in their judgnent was
best suited to be President.

That view, which was based on origina
material, was rejected by the U S. Suprene Court in
the Chiafal o case, which upheld the binding quality of
the pledges electors made to vote in a certain way.
But it was an attenpt to clarify, using contenporary
dictionaries and so forth, the neaning of what an
el ector was in the electoral colleges.

Q kay. | saw that you also wote an
article on "Who Counts?: The Twel fth Anendnent, the
Vice President, and the Electoral Count."™ | think
we' ve spoken a little bit about that.

Can you tell nme what that was about and
your use, if any, of historical docunents and
schol ar shi p?

A Well, there was extensive use of
hi storical materials, both fromthe fram ng peri od,
1787, and nuch later. And it wasn't just docunents.
It was historical practice, such as the role the Vice

Presi dent had played in the el ectoral vote count when
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John Adans was in the chair and had -- and then CGeorge
Washi ngton -- was CGeorge Washington's Vice President.
And then Thomas Jefferson as Vice President also
oversaw the el ectoral vote count.

They both assuned they had authority to

admt or reject --

Q Ckay.
A -- contended vot es.
Q kay. You also wote an article, it

| ooks, back in 2006 entitled "Executive Power Versus

| nternati onal Law'?

A Uh- huh.

Q Can you tell me alittle bit about that?

A Honestly, | don't renenber that one. It
was, as is the tradition, | think, at OLC -- | was
certainly steeped in that culture -- a defense of

presi dential power, executive power in wartine. |
don't -- it's been a long while since | |ooked at or
t hought about that.

I think, however, it nade reference to
the prize cases, which is one of the cases that is

hel pful in construing Section 3 of the Fourteenth

Amendnent .
Q kay. Let ne ask you this: In your
wor k, have you -- well, let ne -- let nme -- before |

U S. Legal Support | www. usl egal support.com 30




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

go there.
You said you spent tinme in the Ofice of

Legal Counsel --

A Yes.

Q -- correct?

A Yes.

Q What were your duties or activities

t here?

A Essentially, preparing |egal opinions,
primarily on constitutional law, and reviewing bills
bef ore Congress to determ ne whether in the view of
the executive branch the bills included
unconstitutional provisions.

Q Ckay. Did you have an opportunity to
work with historical docunents in those instances?

A Yes. Yes.

Q Descri be what that -- an exanple or what
that process mght | ook Iike.

A Vell, | renenber one frantic weekend
when | had to wite an opinion on the constitutiona
validity of President dinton's appointnent of a
menber of Congress to be our first anbassador to
Vi et nam since the war in Vietnam ended. And that
I nvol ved | ooking at historical practice and opinions

goi ng back, as | recollect, at least as far as Janes
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Madi son.

Q Ckay.

A But it was -- how shall | say it? -- the
neat and potatoes of OLCto -- and ny work there, to

opi ne on constitutional questions across the board.

Q kay. I n your work, have you spent tine
| ooki ng at and anal yzi ng records of congressional
proceedi ngs?

A Yes.

Q kay. So are you famliar with the

congressional reporters --

A Yes.

Q -- as they were devel oped then?

A Yes.

Q kay. I n your work have you spent
time -- and if you can describe this -- of working

with historical |egal opinions?
A Oh, yes.
Q Have you spent time working with sort of
congressi onal debate issues and historical |egal
cases --
Yes.
-- fromthe 19th century?

Yes.

o > O »

Can you speak on it?
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Yes, yes.

Q kay. Have you spent tine over your
years of experience working w th contenporaneous
reports on congressional and public debates involving
constitutional issues?

A Yes.

Q kay. | think you testified, but |I want
to confirm have you spent tinme anal yzing and
researching and reviewi ng historical definitions of
wor ds and phrases?

A Oh, yes. Yes.

Q Have you spent time | ooking at sort of
hi storical executive orders and statenents as an aid
to interpretation of |aw?

A Yes.

Q Ckay. Now, you reviewed the
congressi onal debates or records of congressional
debates, historical cases, contenporaneous debates,

di ctionary definitions, and executive orders in
rendering your opinion on the Section 3 of the

Fourteenth Anendnent; is that correct?

A I'"'msorry. Could you repeat that?

Q That was a very | ong question

A Yes.

Q I n preparing and rendering your opinion
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today, did you rely on congressional -- records of

congressi onal debates?

A Yes.
Q Ckay. And do the records of
congressi onal debates for Article -- I'"'msorry, for

Fourteenth Anmendnent, Section 3, do they differ in
approach or quality or any way that you may be able to
descri be from congressional records used to interpret

ot her constitutional provisions?

A No, not that | can see. Maybe there are
fewer -- less discussion of Section 3 than sone ot her
provisions. But, no, in quality -- maybe in quantity

there's less, but in quality they' re the sane.
Q They're all -- they're both -- they were
witten in the English | anguage as --
A Yes --
( Si nul t aneous speaki ng.)
THE STENOGRAPHER: One at a tine,
pl ease.
THE COURT: You need to wait for
M. Gessler to finish his question before you start
answering --
THE WTNESS: |'msorry.
THE COURT: -- because the court

reporter can't --
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THE WTNESS: Oh, |I'msorry.

MR. GESSLER Yes. In court we have to
be exceptionally polite and never tal k over one
anot her.

THE WTNESS: That's fine. | apol ogize.

Q (By M. Gessler) So in your experience,
were they witten in the sanme English | anguage synt ax
as other fornms of 19th century docunents?

A Yes.

MR. MURRAY: (bjection. Leading.

THE COURT: Overruled. He's just |aying
a foundati on.

MR. GESSLER: Thank you.

Q (By M. Gessler) And you've discussed
your --

MR. GESSLER I'Ill even try to be a
little bit nore open-ended, Your Honor.

Q (By M. Gessler) You ve discussed your
research of | egal cases, historical |egal cases.

How do those conpare with the |egal
cases that you reviewed and anal yzed in preparation of
your opinion here today on the Fourteenth Anendnent?

A In no way.

Q I'msorry. You say "no way."

How do they differ, if at all?
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A Again, | would have to ask for the
gquestion to be repeated, because |'ve lost it.

Q So the -- so you reviewed a nunber of --
you have in your work over the last three or four

decades interpreted historical cases fromthe 19th

century --
A Yes.
Q -- is that correct?
A Yes.
Q And do the four -- do the historica

cases that you reviewed for the Fourteenth Amendnent,
I n your opinion, do they differ or how do they differ
as far as their -- in any characteristics?
Is their witing, their nodes of

anal ysis, do they differ -- and if so, how -- fromthe
types of cases that you' ve analyzed in the past from
the 19th century?

A No. Not that | can think of, no.

Q When you say "no," does that mean you
were not able to identify any types of differences?
A Not that occur to ne.
Q Okay. In looking at -- in |ooking at
reports involving sort of public reports or what we

woul d say are called nedia reports, newspaper reports

of congressional and public debates fromthe 19th
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century, did those differ in any manner -- and if so,
describe it -- fromthe types of docunents invol ving
publ i ¢ and congressional debates that you reviewed for
your opinion?

A Wll, | don't imediately recall reading
newspaper articles fromthe 19th century. But if
there were reports of cases, no, they would be
equi valent, | think, to a case reporter now.

Q Ckay. And have you had experience
review ng sort of dictionary definitions fromthe
period of the 1860s and 1870s in your work?

A The case |I can recall where | did that
was research on the background of the Chiafalo -- for
a potential filing of amcus brief in Chiafal o versus
Cobb.

Q Soin --

A But, | nmean, | also | ooked at
18t h-century dictionaries of the English | anguage,

i ke Dr. Samuel Johnson's. | think | did that in
preparation for -- research | did for the piece on the
el ectoral college and the rights of electors to decide
I ndependent | y.

So | think | used Sanuel Johnson's
di ctionary of the English | anguage, which was in the

18th century, in connection with the research for that
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article which -- in Cardozo.

Q So your review of -- so did you review
di ctionary definitions for the opinion that you
rendered on the Fourteenth Amendment, Section 3?

MR. MJURRAY: (bjection, Your Honor. No
such dictionary definitions are disclosed anywhere in
his report.

A There is a definite reference to --

THE COURT: Hold on.

THE WTNESS: |'m so sorry, Your Honor.

THE COURT: Response?

MR. GESSLER: Your Honor, he was in
general viewed as a rebuttal expert to M. Magliocca.
And to the extent Professor Magliocca relied upon
those, we've had Professor Del ahunty review
Magliocca's testinony, as he is allowd to do, and to
render an opi nion on that.

We're not | ooking to go substantially
out side of Professor Magliocca' s report, and nor are
we | ooking to go outside of Professor Del ahunty's
report if there's an objection specifically to an
opinion. But | believe in his report he did nention
various definitions.

To the extent there is an objection

about a specific, we're certainly willing to take that
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up. But as a general nmatter, the point is that

Prof essor Del ahunty has revi ewed di ctionary
definitions, contenporaneous, simlar to any ones in
this case.

THE COURT: [I'mgoing to let himtestify
about the dictionary definitions that Professor
Magl i occa testified about.

MR, GESSLER  kay.

THE COURT: If he's talking about
different dictionary definitions fromthe 18th, 19th
century that haven't been disclosed, that's another
story.

MR. GESSLER  That's fair, Your Honor.
kay.

THE COURT: So objection overrul ed.

THE WTNESS: May | ask you a question?

THE COURT: kay. That's not normal,
but what's your question?

THE WTNESS: Well, | think a |ot hinges
on what we nean exactly by a dictionary.

THE COURT: Oh. You can address this --

Q (By M. Gessler) So Professor
Del ahunty, why don't | ask you a few of those

questions. And feel free to ask ne. W'Il| clear it

up.
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So in rendering your opinion, you -- |
t hi nk both you and Professor Mugliocca di scussed an
executive order or executive statenent, | should say,
from President Gant?
A Yes.
Q And | want to be a little nore concrete
her e.
In reviewi ng that executive statenent,
did that differ fromthe types of executive orders or
executive statenents that you' ve reviewed in the past
and worked with fromthat period of history?
A No.
MR CGESSLER: Your Honor, | renew ny
proffer.
MR. MURRAY: We woul d renew our
obj ecti on.
THE COURT: Yeah. |I'mnot sure -- he's
al ready been endorsed as an expert in constitutional
| aw and the application of historical docunents to
19t h-century statute and constitutional provisions.
So I'mnot sure he needs to be designated as an expert
on Section 3, because I'mgoing to let himtestify on
what he did regarding Section 3.
| don't think that -- unlike Professor

Magl i occa, who has clearly, you know, spent years
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studying it and is an expert on Section 3 -- no, |
don't think he is. But I don't think it matters
because what he's done is he's | ooked at historical
docunents, which he's an expert in and is going to
hopefully testify as to what his findings were using
that expertise regarding Section 3.

MR. GESSLER: Your Honor, we endorse
that perspective. | don't knowif | could ask to have
it admtted into evidence, but we endorse it, Your
Honor .

Q (By M. Gessler) GOkay. Let's talk
about the substance of your opinion, Professor.

Did you listen to or review Professor

Magl i occa's expert testinony on Wednesday?

A I did.
Q Ckay.
A The live-streaned testinony? Yes,

both watched it and read the prelimnary transcript of

it.

Q Ckay. And --
A In fact, if I mght add, I've read his
reports thereto. |1've read themvery closely and

several tinmes.
Q kay. And so are you prepared to

respond to --
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A I am

Q -- Professor Magliocca s anal ysis?

A Yes.

Q kay. Let's start as a general matter.

He testified that Section 3 of the Fourteenth

Amendnent is not limted to the events of the G vil

VWar .
What do you think of that statenent?
A | do agree with that. | think there are
schol ars who m ght dispute that, but after -- and
frankly, it was -- when | was -- when this issue of

Section 3 began to conme up, ny attitude was, how can

that possibly be? It's clearly confined to the G vil

War .

But as | delved nore closely into the
matter, it -- | think the better view on -- is that
it's not tinme-bound in that way. |It's not restricted

to the events of the Cvil War or to the people
involved in the Cvil War. And | think there are
three reasons in support of that.

One is that the text itself of Section 3
does not, in express ternms, limt its application to
the Gvil War.

Second, there is sone highly rel evant

congressional testinony by the franers of Section 3
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that it was neant to extend into the future.

And thirdly, practice, although limted,
has been to extend it, apply it to events invol ving
peopl e who had no role whatever in the Gvil Wr.

THE COURT: Professor, can we take a
slight pause? | want to talk to the court reporter
for a second.

MR, GESSLER  Okay. You want us to take
a five-mnute break, Your Honor, or

THE COURT: Less tine.

(Pause in the proceedi ngs.)

Q (By M. Gessler) So, Professor
Del ahunty, | want to talk a little bit -- we're just
going to dive into sone of the main subjects here.

I want to talk about the definition of
“insurrection.” And Professor Magliocca provided a
very specific definition of "insurrection" and | ooked
at historical docunents of insurrection exanples or
events and judicial decisions and the treatnment of the
| aw during the Cvil War.

Can you -- what's your review of those
docunents tell you about the definition of
i nsurrection?

A. Well, sone of the materials that he

offered are offered overly -- quite broad definitions
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of "insurrection." Sone others are narrower ones. So

they differ.

And in particular, he cites the
definition of "insurrection" that is offered -- was
drafted by Professor Francis Lieber, who was one of
Presi dent Abraham Li ncoln's chief |egal advisors
during the Civil War. And Lieber's definition of
I nsurrection appears in Lincoln's General O der
Nunber 100 to the Union Arny.

And Prof essor Magliocca says that Lieber
was -- | don't have his transcript before nme, but in
effect, the |leading |legal scholar of his period. And
Li eber actually taught at Col unbia, which I'm proud
of .

And in General Order Nunber 1 [sic],
whi ch | have studi ed and taught about for quite a
whi l e, Lieber says -- again, | don't have the text
right in front of ne, but he says in effect an
insurrection is a rising of the people in arns.

So if you accept Lieber's definition as
definitive, or at |least very weighty evidence of the
meani ng of "insurrection,” an insurrection would have
to be in arns. Insurrectionists would have to use
ar ns.

And that's, | think, inconsistent with
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many, if not all, but anyway many, of the other
definitions, including the case | aw that Professor
Magl i occa cites.

So there's sonme -- "contradiction" is
perhaps too strong a word -- tension between the
accounts of insurrection that sonme of his sources
supply, which don't require that the insurrectionists
be armed and Lieber's definition.

Q Ckay. Professor Magliocca also cited to
a Webster dictionary definition of "insurrection"” in
1828.

Do you renenber that?

A | renmenber that he cites it, yes. And |
remenber the quotation, yes.

Q And 1'Il quote to you that it's a
"rising against civil or political authority, the open
or active opposition of a nunber of persons to the
execution of a lawin a city or state."

And then he also cited to a John Row
dictionary definition of "insurrection" as being
identical to the Webster definition.

What -- what do you nake of that
interpretation? What's your interpretation?

A. Well, the Webster definition

specifically refers, as you quoted, to states and
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counties. Qbviously, it's highly relevant, conpetent
evi dence about the neaning of "insurrection" in
Section 3. But it's by no neans identical, because
“insurrection,” as used in Section 3, nust be against
the Constitution of the United States. The United
States is --

THE STENOGRAPHER: United States is
what ?

THE WTNESS: |Is not -- oh, I'msorry.
Is not a state or county.

Q (By M. Gessler) And what's the -- when
you say "insurrection against the Constitution of the
United States,"” what's the -- what's the inportance of
that distinction?

A | think that is really crucial because
while it is certainly very hel pful to know what
"I nsurrection" was understood to nmean or |ikely
understood to nean in 18 -- from 1866 to 1868, while
that's certainly very useful, Professor Magliocca
hi nsel f enphasi zes that there is this inportant
limting principle which is found in the text of
Section 3.

It's not just any plain-vanilla
Insurrection. It's an insurrection against the

Constitution of the United States.
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And that's in the text, and it is a
critical element of the offense at issue, that the
i nsurrection be an insurrection against the
Constitution of the United States.

In other words, "insurrection”" is not a
freestanding termin Section 3. It's coupled with --
by Professor Magliocca's own insistence really, it's
coupled with that other phrase, "insurrection against
the Constitution."

So what really needs to be explicated
and decided is not the sort of plain vanilla, as |
called it, nmeaning of "insurrection," but the whole
phrase, "insurrection against the Constitution of the
United States.” And there's no, to ny know edge, any
dictionary definition or definition in a |egal
di ctionary of that phrase.

Q Ckay. Professor Mgliocca al so
testified that before 1862 there was no federal crine
of insurrection, and that the cases that discussed
insurrection were really treason cases.

And so, for exanple, he cited a grand
jury charge fromthe U S. Crcuit Court in Mssouri
from 1861, which specifically said that "conspiracy
and insurrection connected with it nust be to effect

sonet hing of a public nature concerning the U S.," and
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that included, quote, "overthrow ng the governnent" or
“to nullify and totally hinder the execution of sone
US lawor the U S. Constitution or sone part
thereof; or to conpel its abrogation, repeal,

nodi fication or change, by a resort to violence."

What's your view on the use of that
grand jury charge and the inportance of that, or |ack
of inportance --

MR. MURRAY: Your Honor --

Q (By M. Gessler) -- with respect to
defining insurrection?

MR. MJRRAY: -- |I'mgoing to object
again. They've had Professor Magliocca' s report in
this case for about a nonth before they submtted the
rebuttal report in this case. And the rebuttal report
in this case did not discuss any of these sources.

THE COURT: [|I'mgoing to overrule the
obj ecti on.

| am though, going to ask, M. GCessler,
when you read fromthe --

VR. GESSLER: Be sl ower?

THE COURT: -- be slower for the court
reporter.

MR, GESSLER: | just got that. |I'm
sorry, Your Honor. [|'ll cal mdown and work on being
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slow. M apol ogi es.
THE COURT: You are both offending. You
both are hard to understand and hard to report for the

court reporter.

MR GESSLER: | think it's just the
sl owness of the internet connection, Your Honor. " m
sorry. 1'll work on that, Your Honor.

THE COURT: So | think you probably need

to repeat the question.

Q (By M. Gessler) So, Professor
Del ahunty, | gave you a very |long quote --

A Yes.

Q -- froma grand jury charge --

A Yes.

Q -- from M ssouri.

A Yes.

Q Do you need ne to repeat that or are you
able to --

A If you could give it to nme in
abbreviated form [I'mfamliar with the -- Justice

Catron's di scussion of the neaning of insurrection
quot ed by Professor Mgliocca.

Q So it says the "conspiracy and the
I nsurrection connected with it nust be to effect

sonething of a public nature.” And it included
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"overthrowi ng the governnent to nullify and totally
hi nder the execution of a |aw, Constitution, sone part
of it, or to conpel its abrogation, repeal,
nodi fication, or change by a resort to viol ence.”

What do you think of that use of that
sort of historical docunent?

A | think it's relevant to discussing the
meani ng of "insurrection" as understood -- as that
termwas understood in the immediate run-up to the
Cvil War. | think it is helpful in that connection,
especially because it cones not froma state court or
a lower federal court, but froma justice of the U S.
Suprenme Court.

Q And how does that definition conpare
with other definitions that Professor Mgliocca

testified to?

A Vell, | can't renenber in detail the
ot her definitions, the framng -- the phrasing. |
just -- it's -- he says that it's relevant to

under standi ng Section 3, and it is.

And is it consistent with other
definitions fromroughly the mddle of to late 19th
century? | think it's certainly not in contradiction.
But then he said Lieber -- no, it's not even in

contradiction with Lieber because | think at the very
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end he tal ks about viol ence.
Q So is it a nore sweeping definition than

sonme of the other definitions that you revi ened?

A Pr obabl y.
Q kay.
A | mean, "in sonmething of a public

nature" is really broad.

Q kay. The -- Professor Mgliocca al so
di scussed the Wi skey and Fries rebellions --

A Yeah.

Q -- as insurrections.

How do they relate, in your view, to the
interpretation of the neaning "insurrection agai nst
the Constitution"?

A Wel |, Professor Magliocca says that they
are not the kind of insurrection that is covered by
Section 3. And whether that's true or not depends on
how you i nterpret "against the Constitution"” in
Section 3.

He offers his own interpretation. |It's
not a dictionary definition. 1It's his interpretation
of what "insurrection against the Constitution" neans.
And he says, under his interpretation of that
constitutional clause, the \Wiskey and Fries

rebel lions are not insurrections against the
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Constitution of the United States.

I think that depends on the neaning of
"insurrection against the United States.” And there
could be a broad or narrow readi ng of that
constitutional |anguage under which both insurrections
wer e agai nst the Constitution of the United States.

Q And what woul d that readi ng be?

A So Professor Magliocca offers this
i nterpretation, that an insurrection against the
Constitution of the United States is an insurrection
that interferes with the execution of the
Consti tution.

And the question becones, well, what is
the execution of the Constitution? And in substance,
as | understand it. He's saying the execution of the
Constitution is interference with the federal
governnent's political branches' and judicial branch's
performance of their constitutionally appointed
functions, if it interferes with the discharge of
their constitutional responsibilities.

And he argues that certainly the events
of January 6 are interference with the congressi ona
duti es assigned by the Twelfth Anmendnent to, at |east
mnimally, to observe a vote count.

Now, on that definition of interfering
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with the execution of the Constitution, it seens to ne
that there could be many other events that were
simlarly insurrections against the Constitution, even
In the sense of executing the Constitution.

For exanple, if there is an interference
with the execution of the judicial -- sorry --
judicial function of adjudicating cases, clearly a
responsibility of the federal judiciary under
Article 3, if you interfere with the execution of
their constitutionally appointed judicial
responsibilities, that would also -- by burning down a
courthouse or disrupting judicial proceedings, that
woul d al so, | guess, under that understandi ng of

"agai nst the Constitution," be an insurrection agai nst
the Constitution or against the execution of the
Constitution.

O take another case. The Constitution
assigns to the Senate the | ead role of debating and
deci ding on presidential nom nations to principal
offices of the United States. So it's appointnments to
the federal judiciary. |If you have a crowd disrupting
the Senate's vote on a presidential nom nation, that
woul d seemto be an interference with the execution of

t he Constitution.

In fact, you could -- | think, nyself,
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under that definition of "interfering with the

execution of the Constitution," that even disrupting
the delivery of the mail, which was the issue in the
Suprene Court's decision in the Debs case, would count
as interference with the execution of the Constitution
because the President has the constitutional duty to
ensure that federal lawis faithfully executed.

So you're interfering wth the
President's execution of his constitutional duty to
execute the postal |aw

Q And why do you say the postal service?

A. Wel |, because Article 1 nentions the
postal service. And it's apparently, as Debs
understands it, a duty of Congress to execute that
power and to create and instruct the President howto
adm ni ster the statute regarding the post office.

So what I'm-- to cut it to the chase
basically, | think that under even Professor
Magliocca's interpretation of "against the
Constitution," disrupting the delivery of the mail is
interference with the execution of the Constitution.

And you could go on and on with exanpl es
of interference with the execution of their

responsibilities by the President, by the Senate, by

the House, by the courts that woul d count as agai nst
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the Constitution, as he understands that.

So what is neant to be a limting
principle is, | think, a very expansive one, unless
you attach a nore limted scope to the neaning of --
t he nmeani ng of "against the Constitution.” On what |
think is his understanding, it could -- it does cover
whet her he denounces the Wi skey insurrection and the
Fries insurrection.

Q So that definition also includes
intimdation, correct? O are there sources that talk
about nere intimdation as the necessary threat for
vi ol ence for insurrection?

A ["'msorry. | don't really understand
t he questi on.

Q kay. Let ne nove to a slightly
di fferent area.

THE COURT: |I'mjust going to ask you a
questi on.

So as | understand it, what you're
saying is, is that if you take Professor Mgliocca's
interpretation of what insurrectionis, it's sinply
that it could just apply to a litany of different --

THE W TNESS: Correct.

THE COURT: -- things?

THE WTNESS:. Yes. Many. Al nost all
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if not all, interferences with the execution of the
duties of the President, the Senate, the House, and
the federal judiciary.

THE COURT: (kay.

THE WTNESS: It is a --

THE COURT: | assune we'll get to what
he thinks the definition -- what he thinks it should
be.

MR. GESSLER To the extent that's
possi bl e, yes, Your Honor, fromthe texts.

Q (By M. Gessler) Let ne ask you this:
Prof essor Magliocca also testified that the "shal
have engaged in insurrection or rebellion" |anguage

means any voluntary act in furtherance of an

i nsurrection agai nst the Constitution, including words

of incitenment. And he based this on judicial
decisions and a U S. Attorney Ceneral opinion of
Attorney General Stanbery.

What's your opinion on the use of
St anbery's opinion on defining what insurrection is?

A Well, | would have three thoughts, |

guess, about that part of Professor Magliocca's
testinony and report.

First of all, I would say it's a

linguistic point. | think "engage in insurrection”
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has a nore restricted neani ng than he supposes.

Let me give you -- this is sort of --
speakers of the English | anguage, | think, would think
this.

If we use a case |like engage in
hostilities, we probably have in mnd conbat, not the
preparatory actions that would go with engaging in
hostilities.

| think, to a degree, we would
di stingui sh engaging in hostilities fromengaging in
incitenment, let's say, to hostilities. So that's just
a linguistic point.

But the backdrop to the
Constitution's Section 3's use of "engaging in
insurrection,” part of it is the Second Confiscation
Act, which | think Professor Magliocca cites, which
itsel f distinguishes between various preparatory or
acconpani nents of engaging in insurrection or
rebellion and engaging itself. That's the |anguage of
the Second Confiscation Act.

So it -- the Act distinguishes between,
let's say, inciting an insurrection or rebellion
versus engaging init.

Congress had that tenplate before it --

and cut it out or at least didn't include all this
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ot her | anguage. And in Section 3, it narrows it to
engagenent in insurrection or rebellion, which I think
very strongly suggests that it was not covering the
sane class of activities as the Second Confiscation
Act did.

So engaging in insurrection in Section 3
has a narrower neani ng than the conprehensive,
sweepi ng account of what -- of the activities
associated with insurrection or rebellion that you can
see listed, enunerated, in the Second Confiscation
Act .

| agree with Professor Mgliocca that
Attorney General Stanbery's two interpretations of
statutes, the -- in the Mlitary Reconstruction Acts
of 1867, | agree with himthat the Attorney General's
opi nions are certainly good evidence as to the neaning
of "engaging in insurrection” in Section 3.

They were opinions that were witten
whil e Section 3 was being debated and in the process
of ratification, and he actually -- Stanbery actually
ki nd of has a section in the first of his opinions
dealing with the statutory | anguage of what it neans
to engage in insurrection. So it's contenporaneous.
It's froma high officer of the executive branch. It

Is about a statute, but it sheds |[ight on what
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"“engaging in insurrection" neans for Section 3
pur poses.

Q And | ooki ng at the Stanbery opi nions,
what's your view on how he defined "insurrection" and
its application to Article -- I'"'msorry --
Amendnent 14, Section 3.

A So | think that Professor Magliocca
under - descri bes what Attorney General Stanbery is
witing about when -- in the first of these two
opinions of the MIlitary Reconstruction Acts.

In the first of them Stanbery has a
section called sonething |like "Engaging in
insurrection and rebellion.” But | think it's
actually called "Engaging in rebellion and
I nsurrection.”

So Stanbery says, okay, this is what

he's going to explicate, this |language in the statute.

And he starts by saying that -- engaging in there
has -- you have to distinguish between active and
passi ve engagenent, participation in rebellion.
St anbery, here, is primarily addressing what it neans
to engage in rebellion, not insurrection.

So you have to start, Stanbery says, by

di stingui shing between active and passive

participation. And passive participation in rebellion
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doesn't count under the statute. So that's his first
sort of distinction.

Then he says there's a distinction to be
drawn between vol untary and conpul sory or involuntary
participation in the rebellion. So not only does the
participation have to be active, but it has to be
voluntary. |If you are coerced to assist the
rebellion, that doesn't bring you within the neaning
of the statute.

So one distinction, active/passive; two,
vol untary or conpell ed.

And then he has a third distinction
bet ween participation in an official capacity and
participation in the purely individual capacity. And
he has a pretty extensive discussion, Stanbery does,
of what official, voluntary, active participation in
the rebellion would be. That woul d include things
| i ke being the so-called Confederate states'
anbassador to France, okay? That clearly is not being
conbative, right?

But then there's also a discussion of
what it neans to participate in the rebellion in an
i ndi vi dual capacity.

And so the statute has to be understood

in one way if the charge of engaging in insurrection
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Is going to be charged agai nst soneone acting in an
official capacity and then agai nst soneone who is
charged with acting in an individual capacity.

So to bring you under the statute,
you -- if you are acting in an individual capacity, it
woul d seemto require different tests fromacting in
an official capacity.

And okay. Let's talk about Professor --
President Trunp. One thing -- if you just nap on the
i nterpretations Stanbery offers on --

MR. MJURRAY: [|'mgoing to object to any
opi nion as to what President Trunp did or did not do
as both undi scl osed and outside the scope of his
experti se.

THE COURT: | don't know what he was
going to say, but I'mgoing to sustain that objection.

MR, GESSLER  kay.

Q (By M. Gessler) Let ne ask you about
Stanbery's definitions as well. You said he was --
THE COURT: Could we go back? | just

have sone questi ons.

MR GESSLER: Sure.

THE COURT: So you kept referring to the
statute. \What was --

THE WTNESS: It's the Mlitary
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Reconstructi on Act.

THE COURT: Okay. And that's what

St anbery - -

THE W TNESS: Yes.

THE COURT. -- was opining on?

THE WTNESS: Yes. Sonetines called the
Reconstruction Act. | think that's probably the nore
conmon.

THE COURT: Ckay.

Q (By M. Gessler) And you said Stanbery

was tal king or opining about rebellion primarily?

A Primarily, yes.

Q Can you talk a little bit nore about the
di fferences, both in his analysis, rebellion versus
i nsurrection, and how that applies to Section 3 of the
Fourteenth Amendnent ?

A Well, nost of Stanbery's discussion, in
the first opinion at least, is about the neaning of
engagi ng in rebellion.

Q And why does that matter?

A Well, it's not directly on point as to
what engaging in insurrection neans under the statute.
It certainly sheds light. | amnot disputing that.
I"mjust saying it's not directly about engaging in

i nsurrection under the statute.
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So it's certainly hel pful, but to cut to
the chase, I'"'mnot sure that everything that Stanbery
says in connection with engaging in rebellion carries
over automatically to engaging in insurrection. The
statute which carries over automatically into the
meani ng of engaging in insurrection is Section 3.
These are all steps in the process.

And then if sonmeone is charged with
engaging in insurrection, it would have to be
det erm ned whet her that engagenent was in an official
capacity or an individual capacity. So if it was
applied to sonmeone, you woul d have to ask whet her that
engagenent on his or her part was in an offici al
capacity or an individual capacity, which could be
quite problematic to decide |egally.

Q And why is that? How would Stanbery's
opinion, to the extent it's possible to determ ne,
apply to activity in an individual versus official
capacity?

A. Wll, this is all kind of unchartered
territory. But not everything that Professor
Magl i occa says about Stanbery's opinion -- he quotes
fromit quite at |length. But not everything he says
I mredi ately translates into every single case.

You have to deci de whether the | anguage
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he quotes about engaging in rebellion in an offici al
capacity also carries over to whether that is true of
sonmeone who engages in insurrection in an individual
capacity.

So you -- before applying his account,
St anbery's account, you have to decide is this person
acting in an individual capacity or not? |Is he or she
acting individually? And does that matter? Does
everything Stanbery says about engaging in rebellion
in an official capacity imediately carry over into
such an engagenent in an individual capacity?

So construing Stanbery is quite
difficult initself, let alone bringing whatever he
says into -- about the statute into Section 3.

Q So did Stanbery provide standards or
gui dance as to exactly what constitutes or what type
of liability attaches for actions in an individual
capacity with respect to rebellion?

A No. | don't think he tal ks about -- at
| east not in the part headed "Engagenent in," | don't
think he tal ks about the liability to which one is
exposed, no.

He offers exanpl es nore than standards
about how to apply the statutory term but he doesn't

di scuss the liability to which you're -- not on that
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part -- doesn't discuss the liability to which soneone
who is found to have engaged in insurrection is
exposed.

Q Does he di scuss exactly how to determ ne
whet her a person has engaged in rebellion when they're
acting in their individual capacity?

A He does discuss that. And | don't
recall exactly the |anguage, but if we just focused on
that part of Stanbery's opinion, you d have to nmake
the threshol d deci si on whet her individual capacity or
official capacity applies here. But he does offer
sone | anguage about how you have engaged in rebellion
in an individual capacity, yes. Wat that |anguage
is, | don't have directly in hand, but

Q kay. Now, he also -- Professor
Magl i occa al so conpared the Stanbery opinions to the

Wrthy cases from-- the Wirthy case from North

Carol i na.

A Ri ght .

Q And he said that they were -- that they
were -- the definition for engaging in insurrection

was the sane in the Stanbery opinions and the Wrthy
case from North Carolina.
What' s your opinion on that?

A Well, Stanbery is tal king about a
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statutory term and the North Carolina opinion, the
Wrthy case, is tal king about Section 3.

Q And tell nme about the Worthy case. \Wen
you say tal ks about Section 3, that was a North

Carolina state case --

A Ri ght.
Q -- correct?
A. Yes. And it's decided under a state

statute that incorporates Section 3 by reference and
applies it -- North Carolina had operationalized the
enforcenent of Section 3, at least as to state
officials, state offices. Not to federal offices or
federal -- federal officers or offices.

So it's relevant to understand -- |
don't think it's relevant to understand what engagi ng
in rebellion or insurrection neans in the
Constitution, Section 3. It's nore --

Q And why is that? Wy --

A It's really nore relevant -- well, it's
not identical with what Stanbery offers, but it's nore
relevant to the question of whether Section 3 is
self-executing than it is, | think, to -- if it says
the sanme thing as Stanbery, then it doesn't carry the
bal | further.

Q Ckay. We'll get to the holding in just
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a mnute.

But is it your opinion that the -- that
the definitions with respect to engaging in rebellion
differ between the Stanbery opinion and the Worthy
case?

A Not that | can think of, no.

Ckay.

THE W TNESS: Excuse ne. My | just get
alittle nore water?

MR, GESSLER. Go ahead.

Q (By M. Gessler) So you had tal ked a
little bit about "insurrection against the
Constitution," as used in Section 3, correct?

A Yes.

Q kay. \What, if any -- well, let nme ask
you this: To what extent do the historical sources
allow us to create a specific definition of

“insurrection against the Constitution"?

A Wll, I'"mnot aware of any discussion in

Congress or the ratification debates about that
limting principle, against the neaning of the
Constitution. | don't know of any.

Q And so you -- you've | ooked at Professor
Magl i occa's sort of approach to limting the

Constitution.
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Are you able to create a definition of
"insurrection against the Constitution" based on the
hi storical docunents?

A. Well, | would say this: | would look to
gui dance nore to the remarks that Senator Jacob Howard
makes in introducing the Fourteenth Anmendnent to the
Senate, which are -- those remarks of Senator Howard
are cited, | think, twice in Magliocca's report.

And | don't have Senator Howard's exact
| anguage, though it appears both in Magliocca' s report
and m ne. But Howard says sonething to the effect

that this section of the Constitution is neant to

cover actions -- to sanction actions that -- acts that
are -- that pose -- | just don't have the exact
| anguage, but essentially grave -- to the -- threaten
to -- | don't -- it would help ne if | could have --
Q Let's bookmark that.
A Ckay.
Q We're going to pull up the I anguage for

you in a second.

A Essentially -- that woul d destroy.
“"Destroy" was the term Howard used. It would destroy
t he Constitution.

So given Howard's role in the

enactnent -- the ratification, rather, of the
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Fourteenth Anmendnent, it would seemto ne -- | would
start by | ooking at Howard's remarks and explicating
the phrase, for better words, "insurrection agai nst
the Constitution.” And there would be acts that
threaten -- that destroy the Constitution.

MR. MJURRAY: Your Honor, I'mgoing to
obj ect and nove to strike the |ast answer on the
grounds that his report never purported to offer any
definition of "insurrection" or "rebellion against the
Constitution.” This is all conpletely new testinony.

MR. GESSLER:  Your Honor, | don't think
he said that Article -- I"msorry, | keep saying
"Article" -- Amendment 14, Section 3, has to be
defined that way.

So the starting point is to | ook at
Senator Howard's viewpoint as an anal ogy or basis. |
don't think he said he has to -- that has to be the
definition.

THE COURT: Well, did he disclose his
opi nion on the senator's remarks?

MR. MJURRAY: No, Your Honor.

MR. CGESSLER If you could give ne just
a few mnutes, Your Honor, let ne | ook through his
report and give you a point.

THE COURT: Can we cone back to it?
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VR. GESSLER: Sur e, Your Honor.

THE COURT: | think we'll probably break

in the next 20 mnutes, and we can revisit that.

MR, GESSLER  kay.

Q (By M. Gessler) Professor Del ahunty,
why -- without -- we won't discuss Senator Howard's
remarks at the nonent.

But why would you start fromthat as a
foundation, |ooking at the remarks of a congressional
debat e?

MR. MJURRAY: Sane objection.

THE COURT: Well, | don't think he's
offering a different definition as he's -- as to why
he woul d start |ooking there. It would be helpful if
we could see the remarks. | don't know if that's
possi bl e.

MR, GESSLER. W're pulling them up
ri ght now, Your Honor.

THE COURT: Ckay.

MR. GESSLER. We may even have them

Your Honor, we're going to need to just

spend a few mnutes on this. |[|If we could cone back to

it alittle bit later.
THE COURT: Ckay. | nean, in general,

it's been a little difficult to foll ow what he's
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tal ki ng about because he's tal king about kind of
things that we can't see. So to the extent that we
can see the remarks that he's tal king about,
et cetera, definitely would be hel pful to the Court.
MR. GESSLER  (Okay. Your Honor, may |
propose a norning break? That wll give us alittle
bit of tine.
THE COURT: Sure. Wy don't we just
break until 10:30 and --
MR. GESSLER: Ckay.
THE COURT: -- and cone back to it.
(Recess from10:12 a.m to 10:34 a.m)
THE COURT: You nmy be seated.
You' re back on, M. Gessler.

MR. GESSLER  Thank you, Your Honor.

Q (M. Gessler) Professor Delahunty, |'ve

been asking you a little bit about -- tal king about
certain case law to arrive at a definition of
“insurrection.”

But in your report -- and | may have
been goi ng about it the wong way in questioning you.
In your report, you talk about difficulties of
interpreting Section 3's offense el enent in defining
what it neans to have engaged in an insurrection.

Do you renenber that?
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A Yes.
Q Ckay. And when you say "interpreting
Section 3's offense elenent” -- what are you referring

to when you say "the offense elenent” in Section 3?

A Well, Section 3 has essentially four
el ements. One of them-- it's the |anguage towards
the end of Section 3 -- identifies the class of people

who are subject to potential sanctions under
Section 3. That, in ny report, | called the
jurisdictional elenent.

Then there's what |1've called the
of fense elenent. And here |'mfollow ng, by the way,
Professors Tillman and Bl ackman.

The of fense el enent defines what kind of
conduct by the persons whose -- who is subject to
Section 3 have engaged in that would trigger
liability. And the offense elenent is the |anguage to
whi ch you referred, having engaged in rebellion or
i nsurrection agai nst the Constitution.

Then the third elenment is the
di squal i fication elenent, which says fromwhat offices
t he persons who were subject to the section and had
commtted the offense in question would be thereafter
excl uded.

And then the fourth section is the

U S. Legal Support | www. usl egal support.com 72




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

ammesty provision, which enpowers Congress to extend
ammesty either individually or collectively to those
who are jurisdictionally subject to Section 3 and have
been found to commt the offense el enent and woul d
have been excluded fromthe rel evant offices but for
the amesty, if Congress chose to give them one.

Q kay. So let's focus on the offense
el ement, which you descri be as engaged in
I nsurrection.

A Uh- huh.

Q And you' ve | ooked at a nunber of
hi storical sources to try and derive what that neaning
I's, correct?

A Yeah.

Q Okay. And in your report, you talk
about the difficulties of arriving at a concl usi on,
correct?

A Yes.

Q kay. Tell nme about why you found it,
or currently find it, very difficult to identify a --
to reach a conclusion as to the offense el enent based
on the historical sources.

A Wll, it's really this, that |I'm not
aware of any direct definition of what it neans to

engage in insurrection against the Constitution. |
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don't believe there's any case | aw on that.

Prof essor Magliocca proffers his
interpretation of what that phrase neans. And that,
as | have said and testified, it is essentially to
engage in interference with the -- to commt
i nsurrection agai nst the execution of the
Constitution. And that, in turn, is a phrase that is
opaque, | woul d say.

And really, all of the -- | don't offer
ny own definition of what it neans to engage in
i nsurrection against the Constitution of the United
St at es because -- other than to gesture towards
Senator Howard's remarks because | don't know of any
really good source to interpret that.

Which, | nmean, is -- now, ny point is to
underscore the difficulties a Court would have, or
real |y anybody woul d have, in interpreting that
phrase, which is the crucial phrase, w thout such
gui dance, especially from Congress, which could define
under Section 5 powers what it neans to engage in the
I nsurrection agai nst the Constitution of the United
St at es.

Congress hasn't enacted a statute that
purports to provide us with that definition. That

| eads ne to the conclusion that the Courts, as a
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matter of Constitutional policy, should defer to
Congress and not decide a case on the nerits of
whet her or not soneone had engaged in insurrection
agai nst the Constitution. There's just inadequate
gui dance, so far as | can tell, fromrel evant sources,
aut horiti es.

So this is really -- goes -- the
difficulty I experience in offering a definition --
al t hough Prof essor Magliocca seens nore confident
about it. The difficulty | experience | think
should -- if only for reasons of prudence, but really
sort of Constitutionally inflected reasons, lead a
Court to abstain from deciding what that phrase neans
and toss the ball over to Congress to act under
Section 5.

Q Now, Professor Del ahunty, |'m | ooking at
our Court, who | think has an inquisitorial |ook on
her face.

MR. GESSLER  Your Honor, if you have a
question, I'mcertainly willing to defer for a nonent.

THE COURT: I'mjust trying -- do you
have exanples of situations in which a Court has
basically said, "The Constitution's too hard for ne to
interpret; therefore, 1'mgoing to |l et Congress tel

me what it neans"?
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["mjust -- | nean, in general, | think
that's exactly the job of the Court, is to interpret
the Constitution. And so |I'd |love to hear fromyou as
to why you think in this instance that what | need to
do is say, "It's too hard. Congress, tell nme what it
nmeans. "

THE WTNESS: No, | don't have case | aw

to cite. This really -- it sort of broaches the
guestion of whether Section 5 -- Section 3 is
sel f-executing or not. It goes nore to that as sort

of a prudential or, as | said, constitutionally
i nfl ected, separation of powers inflected reason.

THE COURT: GCkay. So it's really the
sel f-execution --

THE W TNESS: Correct.

THE COURT: -- question?

THE W TNESS: Yes.

Q (By M. Gessler) Let ne ask you this,

Prof essor Del ahunty: You | ooked at a number of -- a
nunber of sources in an attenpt to reach a neani ngful

definition of "engage in insurrection" under

Article 3 --
A Uh- huh.
Q -- correct?

And you | ooked at the prize cases.
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Do you renenber that?

A Not in that connection. But | do
remenber the prize cases, yes.

Q Now, do you think the prize cases were
able to give you sort of a confidence on what the
meani ng of "engage in insurrection” neans?

A Wll, they -- they -- first of all, the
prize cases -- which is probably the nost inportant
Suprene Court case during the Cvil War. The prize
cases do help with distinguishing between organi zed
rebellion, rebellion, and insurrection.

So, of course, they're relevant in that
connection, in defining what "insurrection" neans.
It's certainly sonmething, to a degree, |ess than
rebellion. They're helpful in that way. But only
so -- only so far. | nean, it's not -- it doesn't
explicate because it wasn't in the Constitution at the
tinme.

THE STENOGRAPHER: What wasn't in the
Constitution?

A The prize cases do not explicate what it
means to engage in insurrection against the
Constitution, because the Fourteenth Armendnment hadn't
been ratified. Not until July of 1868.

So they're not helpful. They are
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hel pful in a general way in suggesting -- saying that
insurrection is different froma rebellion and

sonet hing sort of nore high grade than a riot, but
sonet hing |l ower than a rebellion.

An insurrection -- | think the Court
there says sonething like insurrections tend, in many,
many circunstances, to lead to rebellion, but they
don't have to anmount to rebellion.

So it helps in that way, sort of
suggesting a gradi ent between rebellion, insurrection,
and ot her kinds of disorderly conduct.

Q (By M. Gessler) I'mgoing to ask you
to stay a little bit closer to the m crophone when you
speak, Professor. | suffer fromthe sane chall enge
her e.

And then you al so | ooked at the
charges -- Inre Gand -- In re Charge to the G and
Jury, correct? There was a particular case from 1894
fromthe Northern District of Illinois.

Do you renenber that?

A Yeah. | think | do, yes.

kay. And after |ooking at that, were
you able to have any confidence of what "engaged in
I nsurrection against the Constitution" neant?

A. Wll, | think that -- no, not as to the
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meani ng of that precise phrase, no. |t does help to
understand what "insurrection" nmeant, at |east |ater
in the 19th century.

Q Ckay. And then you also | ooked at in
the case of Davis, which was a federal judicial
opi nion tal king about how insurrection or rebellion
may be committed by giving counsel to enenies or
ot hers raising insurrection.

Do you renenber that?

A | don't have it before ne.

Q As a general matter?

A Yes.

Q And ny question really goes to all of

t hese cases that you identify.

Do they give you a sense of confidence
in creating a definition of what "engaging in
i nsurrection against the Constitution" is?

A Not really. Engaging in insurrection
agai nst the Constitution? Only mnimally. They help
you under stand what "engage" was taken to nean -- what
"insurrection" was taken to nean.

Q And even fromthe prize cases, the nost
you were able to glean is that insurrection is
sonething nore than a riot and sonething |less than a

rebellion?
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A Yeah. That's -- yes, that's right.

Q Okay. In your view, |ooking at the
sources and Article -- or Section 3 of the Fourteenth
Amendnent -- and | think you' ve tal ked about this.

But how does -- does insurrection equate

to insurrection against the Constitution?

A No.

Q And why is that?

A Well, self-evidently, they're different
terms. And | agree with Professor Magliocca that sone
limting principle should be inported into the term
“insurrection"” as used in Section 3.

THE COURT: So when you -- | understood
your testinony before to be that the problemyou have
wi th Professor Magliocca' s opinion is that he's saying
I nsurrection agai nst the Constitution is essentially
an insurrection agai nst a constitutional proceeding.

THE W TNESS: Agai nst the execution of
the Constitution --

THE COURT: The execution of the
Constitution. And that those words --

THE WTNESS: An exanple of what is and
what isn't, such as an interference with the execution
of the Constitution, yes.

THE COURT: R ght. The words "execution
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of Constitution"” aren't in there. And | guess that |
under stand what you're saying is that you don't know
what execution -- what "insurrection against the

Constitution" neans w thout adding those extra words,

and that's why you think that Congress needs to

deci de?
THE W TNESS:  Yes.
THE COURT: (kay.
Q (By M. Gessler) ay. Let ne

mercifully nove on fromthe subject of insurrection.

A Ckay.
Q And 1'd like totalk a little bit about
the doctrine of -- or the application of preenption in

the enforcenent of Section 3 by a state court.
And do you renenber opining about that
in your expert report?

A Yes. | certainly do renmenber. This is
one of the really crucial issues in this case, and
other cases. | opined ny -- in ny report, opined that
the nmeaning of "officer of the United States" as used
in Section 3, opined about whether Section 3 is
judicially enforceable, whether by state or federal
courts, w thout sonme enforcenent-inplenenting
| egi sl ati on from Congress.

And it opined about what it neans, in
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the Constitutional sense, to have engaged in

i nsurrection against the United States --

Q Ckay.

A -- and what difficulties there would
be --

Q So --

A -- W thout congressional guidance in

defining that term

Q kay. So we've covered the difficulties
of defining "insurrection." Let's talk about -- |et
nme ask you -- we've got two nore subjects I'd like to

talk about. One is to whom Section 3 applies and
whether it's enforceable in state or federal judicial
courts.

Let's tal k about the enforcenent
provision, if we may, okay? And there were several
I nstances of -- several actions that Professor
Magl i occa believed constituted enforcenent. Cbviously
you have a different viewpoint.

Wiy do you believe that --

THE COURT: Can we start just wth what
exactly -- what provision -- what clause in the -- in
that -- in the article he is referring to as the
enf orcenent .

MR, GESSLER  kay.
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Q (By M. Gessler) Wuat's the basis for
your view that Section 3 is not enforceable by state
or federal courts?

A. VWll, it could be enforceable if there
were appropriate |egislation under Section 5. But
just standing alone, I'"'mnot really tal king about a
cl ause because --

Q Let's stay a little closer to the
m crophone. You're being a professor and novi ng about
to keep the audi ence engaged, but |I'mgoing to ask you
to be glued to that m crophone, please.

A The question is howis Section 3 to be
enforced. Can it be enforced by a Court, state or
federal, independent of any action by Congress or not
by sone enforcenent nmechani smthat Congress provides
necessary for the enforcenent of Section 3?

Put it in -- sinply: Can | just show up
at a courthouse one day and ask for Section 3 to be
enforced, or does it have to be sone inplenenting
mechani smto enforce Section 3 that Congress has
provi ded?

Q And what's the basis for your opinion
that -- that as currently, based on the historical
docunents, that the Section 3 -- |I'msorry --

Section 3 is not enforceabl e absent action from
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Congr ess?
A VWell, ny reasoning is this: First of
all, as a general matter, the Constitution should not

be understood to provide enforcenent actions for its
provi sions directly, sort of taking the naked
Section 3 or a case -- there's two cases fromthe
Suprenme Court. The Supremacy C ause, which decl ares
that federal lawis -- the Constitution, statutes,
acts of Congress, and treaties -- are suprene |aw.

So in these two Suprene Court cases, the
latter of which was from 2015, the Court rul ed that
the Supremacy C ause was not directly enforceable.

MR. MJRRAY: And, Your Honor, |'m going
to object. To the extent he wants to tal k about
hi storical sources, that's one thing, but to the
extent that he wants to talk about his interpretation
of contenporary judicial precedent, | don't think
that's proper here.

MR. GESSLER: | think we'll be able to
tie it up, but I"mcertainly happy to start with a
di fferent approach, Your Honor.

THE COURT: Ckay. Because |I tend to
agree with M. Mirray.

So I'mgoing to sustain that objection.

MR, GESSLER  kay.
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Q (By M. Gessler) Looking at the
hi storical record, | believe that you referred at one
point in your report to the -- and as Professor
Magliocca -- the Giffin's case?

A Yeah.

Q Coul d you explain howthat's relevant to

the self- or non-self-executing nature of the
Fourteenth Anendnent, Section 3?
A O Section 3?

Wll, the Giffin's case is decided not
so long after the Fourteenth Anendnent, including
Section 3, is ratified. And | think it helps us to
understand what, in the mnd of the franers and
ratifiers and voters, generally Section 3 was
under st ood to nean.

And it's an opinion by the Chief Justice
of the United States, Sanuel [sic] Chase, that
addresses the question of whether Section 3 can be
directly enforceable w thout inplenenting |egislation
or whether inplenenting legislation is required.
That's one of the three bases of Chase's opinion.

And Chase was not only the Chief -- it's
not an opinion of the Suprenme Court. It's an opinion
by Justice -- Chief Justice Chase witing cert. But

it's soon after the Section 3 is ratified and put into
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the Constitution. And it's by someone who was not
only Chief Justice but a very fine |lawer and a
politician and potential candidate for the presidency
at the tine. And it's soon -- it's soon after the
ratification of Section 3.

So |l think it's weighty authority as to
what Section 3 does and does not do in the absence of
action by Congress under Section 5, the enforcenent
provi sion of the Fourteenth Anendnent.

And Chase holds that -- it's one of his
three holdings -- that Section 3 is not directly
judicially enforceable. And that strikes ne as very
powerful evidence. |'mnot saying it's a binding
precedent. For one thing, it's by a Justice of the
Suprenme Court alone. [It's not -- it's not a decision
of the Suprene Court.

But it strikes ne as very powerful
evi dence as to the original public understanding of
what Section 3 did. And there was consideration given
in Congress. Even before Chase's opinion in Giffin's
case, there was consideration about the need to
enforce Section 3 by acting under Section 5. And that
ripened into the enactnent in 1870, after Chase's
opi ni on, the enactnent of the Enforcenent Act of 1870.

So Congress sent the signal from Chase
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that Section 3 needed enforcenent. There were other
reasons even before Chase to think that it needed
enforcenent. And that is Stevens, who was the
departing Speaker of the House, told the House it
needed to step up to the plate and enforce -- provide
| egi sl ative nechanisns to enforce Section 3.

But it is relevant to the question
before the Court here about whether it can, w thout
congressi onal action, decide whether to reach the
nerits or whether it needs sone congressional action
or does it. This applies to both state and federal
courts.

Now, the Worthy case, | think you
mentioned that, and it's certainly pretty promnent in
Prof essor Magliocca's testinmony. The Wrthy case is a
North Carolina case which is decided before Giffin's
case. It doesn't take account of it. Certainly,
doesn't undercut Chase's opinion, because it's -- the
Wrthy case is decided in January of 1869. Chase's
opi ni on cones down in late July of 1869.

If | were a judge in North Carolina and
knew of it and studied Chase's opinion in Giffin's
case, | would have discussed it in nmy opinion in
Wrthy. Wrthy cane six nonths after Giffin's case.

I woul d have certainly taken account, positively or
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negatively, but | would have taken account of what the
Chi ef Justice of the United States had to say in
Giffin.

Q What was the Wirthy case about? Was
that actually a direct interpretation of the U S
Constitution?

A Wll, as | read it, the court -- the
North Carolina court is acting under a North Carolina
statute that incorporates and nakes state | aw
qual i ficati ons based on Section 3.

It's not direct enforcenent of

Section 3, per se. |It's enforcenent of a state
statute that takes Section 3, incorporates it, and
applies it to state officials and state offi ces.
VWi ch, of course, a state can do. A state can rule on
the qualifications or disabilities or whatever of its
own state governnent officials. That, it can do. And
| think that's what North Carolina did, or was
attenpting to do.

So as to whether globally Section 3,

per se, is self-enforcing, | don't think Wrthy has
much -- or has any real relevance.

Q Ckay.

A If you parse out that case closely, |

think you see it's acting under North Carolina
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statute.

Q Now, shortly after Chief Justice Chase
i ssued a decision in the Giffin's case with respect
to the self-executing nature, he also ruled in another
case, a second Giffin's case that was -- | believe
Prof essor Magliocca and others have stated that it
contradicts his earlier viewpoint on -- or his earlier
ruling on self-execution.

Can you address that, please?

A Yeah. The argunent that Professor
Magl i occa and ot hers make is that Chase took
I nconsi stent positions on the enforceability of
Section 3 in the Jefferson Davis case from what he
said in Giffin's case.

First of all, I would say it's not
absolutely cl ear what Chase said, or wote, in the
Jefferson Davis case. That's a dispute anong
scholars. But |I'mgoing to assune that he was of the
view and -- that in the Jefferson Davis case,

Section 3 was not self-executing.

So let's posit that there was a
contradi cti on between Chase in Jefferson Davis and
Chase in Giffin. Let's posit that. | don't think
that matters, because judges, professors can change

their mnds, and nmaybe he did.
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But the real thing to |look at is the
quality of his judicial reasoning in Giffin's case.
W don't really have an account of any judicial
reasoni ng he may or may not have had in Jefferson

Davis' case. So we do have this |leading authority in

Giffin' s case by a Chief Justice. If he's trapped in

sonme kind of contradiction, does that really matter?
Look at the quality of the reasoning in Giffin's
case.

But in any event, even if we do catch
Chase in sone kind of opposition, contradiction, |
think -- even if we think we have, | would say that

the two cases are reconcil abl e because Jefferson

Davis' | egal counsel appeared to have been threatening

to use Section 3 as a defense in Jefferson Davis's --
it never happened, but in his forthcomng trial on
violating the federal treason statute.

So that woul d have been a defensive use

of Section 3. And maybe Section 3 can be used

def ensi vel y against a charge of crimnal treason. |'m

kind of -- I'"mjust not sure about that. W don't
have any ruling because what happened with Jefferson
Davi s was that President Johnson pardoned him and
that short-circuited any trial. It just didn't occur.

It never happened. Pardoned himfromthe charge of
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having commtted the federal crinme of treason.

So Jefferson Davis's | awers were --
said that they were planning to use Section 3 as a
shield, defensively, to -- they sort of thought that
Section 3 had displaced or overcone the treason
statute, in his respect.

Whereas in Giffin, Chase was really
saying that Section 3 could not independently,
directly, be used as a sword to -- on which to base a
claimto affirmative relief. And the plaintiff, who
was a -- he was a prisoner -- was seeking federal
habeas relief, so affirmative relief, based on
Section 3. That would be using Section 3 as a sword.

And Chase reasoned it's not
sel f-executing in that sense. And that opinion,
Chase's opinion in Giffin's case, was cited
affirmatively. And even the sword/shield distinction
in it was approved of in a 1979 Fourth GCrcuit
opi ni on.

So Chase's view that the way in which
Section 3 was non-sel f-executing, Chase's view was
considered good |aw until -- at least until 1979. |
think it's good |l aw, but so what? But certainly in
the mnds of federal courts, it was good |law as | ate

as 1979. That case is called Coe (phonetic) versus

U S. Legal Support | www. usl egal support.com 91




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

Cty of Covington.
Q Ckay. Did you cone across any
hi storical docunments or analysis that |eads you to

concl ude that Congress enbraced Chase's interpretation

of --
A I think so.
Q -- Section 3?
A The question of whether various

iterations of Section 3 would be self-enforcing or not
cane before Congress actually pretty early in the
process of ratifying Section 3. That is, Stevens, who
was kind of the |leader in the House of the radical
Republ i cans, said the version of Section 3 he
preferred woul d need congressional inplenentation.

And he reiterated that when | eaving Congress in 1868.
So there's that.

But after Chase -- now, to ny know edge,
there's no nmention explicitly of Giffin in Congress
after it cane down, but | think it's reasonably safe
to assune that Congress, after 1869, was aware of an
opi nion of the Chief Justice of the United States.
Much nore likely that they knew of Inre -- Giffin's
case than Wrthy's case.

And after that, Congress decided, yes,

we wll enact inplenmenting legislation that is -- kind
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of reinforces Chase's view. Because it provided in
the Enforcenent Act of 1870 a nechani sm by which a
federal district attorney could, in certain cases,
bring Section 3 cases against -- in court against
certain governnment officials. They excepted senators
and nenbers of the House, but agai nst another class of
officials, the federal district attorney was

aut hori zed by this federal statute to bring
enforcenent actions in federal courts, federal courts
al one.

So that was how, as | see it, Congress
responded to Chase, even though, to ny know edge, it
didn't explicitly -- nobody in the debates that 1've
seen explicitly refer to Giffin.

Q So your view is that congressiona
enactment -- the Congress enacted -- inplenented
| egi sl ation for Section 3?

A Pretty soon after, yeah.

Q And so sort of based on your approach to
this historical analysis, your viewis that they knew
about the Giffin's case or were likely to have known
about it?

Yes.

Q And why is that?

A Well, it's an opinion by the Chief
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Justi ce.
Q Ckay.
THE COURT: So under this theory,

essentially, wouldn't it put the question of whether a

Fourteenth -- whether this provision of the Fourteenth
Amendnent is even -- exists, right? | nean, on
Congress -- so, | nmean, it's essentially giving

Congress the power to decide what anendnents to apply

or not apply?

THE WTNESS: Well, if they're going to
be applied --

MR. GESSLER: Coul d you pl ease nove --

THE WTNESS: Sorry. |1'mso sorry.

If they're going to apply the sword to
seek affirmative relief. | think this action -- it
doesn't originate with -- this congressional interest

doesn't originate wwth Giffin's case, but it maybe is
pronpted by Giffin's case. And it, | think,
corroborates or reinforces Chase's conclusion that
Section 3 is not self-executing in that way.

THE COURT: M question was just a
little bit different --

THE W TNESS: (kay.

THE COURT: -- whichis, if the only way

to enforce a constitutional provision such as this is
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t hrough legislation, then essentially it's |eaving --
isn't it leaving to Congress to deci de whether or not
the prohibition exists at all?

THE W TNESS: Yes. | mean, unless you
try to inplenent it in the way North Carolina did
through a state statute that incorporates Section 3 by
reference. But direct -- because | want to -- |
really want to be responsive to your question, but --

THE COURT: No, that was --

THE WTNESS: Yes. And, in fact, |
think Stevens, at the tinme, basically was saying -- |
mean, even earlier than Chase -- Stevens, Thaddeus
St evens, was saying, "Hey, Section 3 is a dead
letter.” It's a dead letter unless we provide sone
enf or cenent mechani sm

And, you know, generally speaking,
Congress at the tinme wanted to take charge of the
Reconstruction program and so | think people like
St evens were saying we want to deci de how and when and
whet her -- and whether to enforce Section 3 or |eave
it to be a dead letter.

Qovi ously, Stevens thought that that was
a very poor idea, but that's what he was saying. He
was warning his colleagues, "W can't let this stay a

dead letter.” And so in the Enforcenment Act of 1870,
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they basically said, "We're going to leave it a dead
letter, at least for now, as applying to people |ike
us, nmenbers of Congress. But we're going to make it a
live letter when applied to another group of people
who aren't in Congress.”

There was that threat, that it would be
a dead letter and --

THE COURT: And your --

THE WTNESS: -- not judicially
enf or ceabl e.

THE COURT: And your opinion is today
it's a dead letter? |It's essentially --

THE WTNESS: No, no, no, no, no. M
opinion is that it is not judicially enforceable
absent either in cooperation as applied to state
officials, which was what North Carolina did, or it's
not -- it's not enforceable offensively w thout an act
of Congress --

THE COURT: So --

THE WTNESS:. -- without inplenenting
| egi sl ati on.

THE COURT: So if Colorado had a statute
that adopted Section 3 of the Fourteenth Amendnent, is
your opinion that then it would be enforceabl e?

THE W TNESS: It would be enforceable in
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25

Col orado as applied to state officials, candidates,
state offices.

Qutside of that, | think it's not
applicable by state of -- by Col orado.

THE COURT: So at the federal |evel,
your opinion is that Section 3 of the Fourteenth
Amendnent is a dead letter, essentially a nonexistent
constitutional provision, because there's no way to
enforce it?

THE WTNESS: Well, no, | don't think
it's a total dead letter. W don't know whether it
coul d have been used defensively, as Jefferson Davis
tried to do, or not. But it -- like nost of -- like
much of the Fourteenth Anmendnent, it requires
congressional action to provide the course of action
ina--inacourt. It's just --

THE COURT: And --

THE WTNESS: | --

THE COURT: Go ahead.

THE WTNESS: So --

THE COURT: |'mjust making sure |
understand the testinony.

MR. GESSLER  Professor Del ahunty, |I'm
going to ask you to wait until the sirens go by.

THE WTNESS: Onh, okay.
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MR. GESSLER: That's one of the unique
characteristics of this courtroom

THE WTNESS: My | proceed?

THE COURT: Yes.

THE WTNESS: So the baseline for
understandi ng the Constitution globally is set by the
Suprenme Court in these Supremacy C ause cases that |
mentioned earlier. That's the default position.

The Constitution generally, globally,
whether it's Section 3 or the Supremacy C ause, the
Constitution is not self-enforcing in the rel evant
sense. And the Court, in the latter of these two
cases, the Arnstrong case, explains why the
Constitution is not automatically self-enforcing, why
it needs gui dance.

And that is because Congress has to set
the policy of the United States. And it can decide
whet her and how far to enforce constitutional
provi sions and whether or not -- not to. That's the
general assunption. The Constitution, as a general
matter, is not self-enforcing. So that's the
Arnstrong case.

THE COURT: Ckay.

MR, CGESSLER: Your Honor, nmay |

conti nue, or do you have --
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THE COURT: No, of course. |I'msorry to
i nterrupt.

Q (By M. Gessler) So let me -- let ne
ask you about historical exanples of Congress refusing
to seat nenbers for, you know, what they view as
treasonous or rebellious or types of behavior that
woul d fall under the anmbit of Section 3.

Are those exanpl es of congressional
enf orcenent of Section 3?

A Well, | don't think they are, because,
if I recollect that part of Professor Magliocca's
report, these two exclusions occurred before Section 3
was ratified. So in that way, they're not.

Now, Congress -- well, Congress has the
power to exclude nmenbers-elect, and that power is a
limted one under Powell versus M Cornack. But naybe
in this relevant period, close to ratification of
Section 3, Congress took a broad view of its powers to
excl ude nenbers-el ect and acted under the provisions
in Article 1 rather than the Fourteenth Amendnent,
enabling it to exclude nenbers-elect --

Q Ckay.

A -- for a good cause.

Now, that's been tightened, the

excl usi onary powers of Congress. W don't know -- the
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Suprene Court in Powell versus McCornmack specifically
wi t hhel d opining on the question of whether Section 3
is a disqualification and a basis for congressional
exclusion. They w thheld that judgnent.
Q Ckay. Let ne --
MR, GESSLER: Excuse ne. One nonent,

Your Honor. | just need to | ook at sonething.
Q (By M. Gessler) Let ne nove onto a --
"' mjust checking -- doubl e-checking ny notes here.

Were you able to identify any instances
in the historical record of your view where Section 3
was enforced by state officials and state courts, not
a -- not a state incorporation in a state statute of
Section 3 standards, but Section 3 itself directly
enforced by state courts?

A No.

Ckay. Let's nove on to the third item
that you had di scussed in your testinony -- in your
report, in your opinion, with respect to an officer of
the United States.

Al t hough, before we nove there, is there
anything el se that serves as the basis for your
opinion that Section 3 is not self-executing?

A. Well, I've given the basic reasons,

including the Fourth Circuit's reference to reliance
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on Chase and application of less -- the framework of

Chase to the case before it, which was w ongfu
di scharge acts based on an assumed cause of action
directly under the Fourteenth Anmendnent.

Q Ckay. Let's tal k about the phrase
"officer of the United States."
VWll -- I"msorry.

Let ne ask a question --
Yes.

-- and then we'll head there.

o > O »F

So what -- what's your response or your

opi nion on Professor Magliocca's conclusions that an

officer -- the phrase "officer of the United States,"

as used in Section 3,

i ncl udes the President and Vice

Presi dent of the United States?

A Well, |

And the nore | | ooked
was persuaded that he
| think

termof art and has a

brings nme back to the

consul ted | egal

dictionaries |i ke Noah Wbster,

"I nsurrection.”

There is a | egal

di ctionari es,

di sagree with that concl usion.
into that question, the nore |
Is really wong.

that that termis, in essence, a
speci ali zed neaning. And this
guesti on on whether | had
like -- dictionaries,
on the meani ng of

concor dance. Now, isS
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that a dictionary? It operates -- it looks like a
dictionary. It's from 1883, | think by John

Lawler [sic]. And it offers legal -- |egal
definitions of various terns, including the term
"officer." And it cites supporting case law for its
definition.

That definition of "officer" has a
separate, conpartnentalized understandi ng, definition,
of "officer of the United States,"” okay? Now, this is
1883. It's later than the ratification of Section 3.
But it's not too long after the conclusion of the
Reconstruction period which is conmonly dated to 1876,
the election of President Hayes.

And so | think it's fair to say that
"officer of the United States" was understood by the
| egal community, the kind of people who would have
read this concordance, |ooked up the definitions it
offers. | think it's fair to say that "officer of the
United States” was understood to be a special term
needi ng separate definition from"officer" generally.

Q And so what -- what sources -- other
sources did you ook to to define what "officer of the
United States" means?

A. Well, there is the | anguage, the text of

the Constitution itself. And then there are a |long
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variety of Suprenme Court opinions, going up to a
fairly recent one by Chief Justice John Roberts,
defining what "officer of the United States" neans for
pur poses of the Appointnments C ause in Section 2.

Sone of these Appointnments Cl ause cases
are roughly around the tinme of the ratification of
Section 3, and they include Suprenme Court -- sorry --
| oner court federal cases about the definition of the
term"officer of the United States."

And, of course, it -- or close -- very
cl ose cognates to it appear in the Constitution -- in
the text of the Constitution itself. And so far as
possible, it wants to construe these constitutional
uses of the term"officer of the United States" to be
consi stent, to be the sane.

So the text of the Constitution uses the
termin several contexts. And the neaning should, by
ordinary rules of construction, be consistent from one
such provision to the next.

So | think both the text of the
Constitution -- especially if you assune this rule of
consi stent neaning and different uses, the text of the
Constitution and the Suprene Court case | aw support
the view -- strongly support the view that, you know,

the term"officer of the United States"” neans the sane
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thing in Section 3 as it neans under the Appointnents
Cl ause.

That -- the Appointnents C ause is kind
of the anchorage, if | may speak that way, of
interpreting the nmeaning of this phrase, "officer of
the United States," elsewhere in the Constitution,
out si de the Appoi ntnents C ause, including Section 3.

Q And why is it considered the anchorage?

A Wel |, because of the principle --
because the case |aw, Suprene Court cases. Sone of it
very recent. But also because if the termis to be
used in a consistent way through the text of the
Constitution, then it's got to nean el sewhere what it
means under the Appointnents C ause.

Q Now, did you also |ook at the
| npeachnent C ause and the drafting docunents
involving the drafting of the |Inpeachnent C ause as
part of your opinion?

A I don't know that | | ooked directly -- |
mean, | didn't | ook closely anyway at the -- the
docunment. | -- other than it's cited in court
opinions, | don't think I | ooked at the original
pre-17 -- pre-1788 docunents, no.

Did | look at the case |law? Yes. And

the case law -- sorry -- well, onthe -- | did consult
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secondary sources about the process of drafting the
I npeachnent cl auses. And the secondary sources show,
I think, that, as used in those clauses, the office --
"officer of the United States" had a neani ng that was
desi gned to exclude the President. The President --
there's separate rul es about presidential inpeachnents
frominpeachnents of |ower, executive-level officials
and federal judicial officials. There's a separate
treatnment of those officials in the inpeachnent
cl ause -- cl auses.

Q kay. Let ne -- you also talked a bit
about the -- with respect to the jurisdictional
| anguage of Section 3 involving the Cath Clause -- I'm
sorry. W' ve tal ked about that in Article 6.

Are there any ot her docunents or bases
of your opinion that "officer of the United States”
includes -- or I'msorry -- excludes the President and
Vi ce President?

A Well, | think the | anguage of --
that the Constitution uses for prescribing an
Article 6 oath is strikingly different fromthe
| anguage the Constitution uses in prescribing a quite
separate presidential oath in Section -- in Article 2
of the Constitution.

There are two oath cl auses, an Article 6
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one and an Article 2, okay? And the Section 3 of the
Fourteenth Anendnent echos the oath | anguage of
Article 6, where those who are subject to it would
have to take an oath to support -- support -- the
Constitution.

If you go back to Section 3 fromthe
Cath Clause in Section 6, it appears quite obvious to
me that they were tal king about the class of people
who was -- who had to take the Article 6 oath, not the
peopl e who were talking -- that they didn't nean to
include the Article 2 GCath d ause.

| think that's -- now, is there -- as
Pr of essor Magliocca says, that -- and he cites a grand
jury charge fromthe 19th century that allows for sone
play in the joints as to what the -- what it nmeans to
take an oath to support the Constitution. There can
be -- there is, historical sources say, sone play in
the joints, sone elasticity.

But so what? That doesn't assimlate
the Article 6 | anguage where the President has to
swear to preserve, protect, and whatever else it says,
t he Constitution.

You can't just assimlate the | anguage
of the Article 2 Cath Cl ause into the | anguage of the

Article 6 Gath Cause. That's beyond play in the

U S. Legal Support | www. usl egal support.com 106




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

joints. It's a separate | anguage about how the
President -- what the President's constitutiona
responsibilities are.

Q Now, how do you respond -- and | believe
Prof essor Magliocca said, Look, an oath to protect and
defend is essentially an oath to support, so they're
effectively the sane thing.

A. No, | think that's stretching the
| anguage nmuch too far. | nean, people who draft
constitutional |anguage have to be very, very careful
about the terns they use, especially if those terns
are used el sewhere in the text of the Constitution.
So | think he's going way too far.

| once, at OLC, was asked to draft an

amendnent to the Constitution, and we gave up in the
end, it was so hard.

Q And what's the basis for your opinion
that people who draft the -- draft constitutional

provi sions are very careful about the | anguage they

use?
A What's the basis for nmy opinion?
Q Yes. And if you could --
A Ch, sorry.
Q -- explain to ne the basis in the

m crophone, that would be great.
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A Yes. Well, look, there's a principle
that Professor Akhil Amar expresses at length in the
article called, | think, "Intertextuality" or
“Intratextuality,” where he shows that you should, if
you are asked to interpret the sane termin different
occurrences in the Constitution in the sane consi stent
way.

MR. MJRRAY: And, Your Honor, |'mjust
going to object to the extent we're tal king about
canons of construction anong nodern schol ars as
opposed to historical sources.

THE COURT:  Sust ai ned.

MR, GESSLER  kay.

Q (By M. Gessler) So let nme ask you
did -- as a matter of historical analysis and
know edge, did the people who drafted Amendnent 14,
did they take care about the | anguage they used and
under stand when they used | anguage that m m cs ot her
| anguage or was different than other |anguage?

A vell --

Let nme try rephrasing.

A -- the drafting of Section --

THE COURT: Wy don't you re-ask it.

MR. GESSLER That was a terrible

guestion, | was about to say.
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THE COURT: 1'mgoing to sustain your
own obj ection to your question.

MR. GESSLER  No, |'mnot objecting to
my question. I'msinply wwthdrawng it.

Q (By M. Gessler) So in using the term
“officer of the United States” or using an oath to
support, versus a different type of oath, the care and
usage of |anguage, did the franmers of the Fourteenth
Amendnment pay conscious attention to the very specific
words they were using and how that did or did not
refl ect other usage in other parts of the
Constitution?

A Wll, the initiative to draft a new
amendnent to the Constitution cane very early after
the Cvil War, because it was consi dered generally,
wi dely that there was need to bring the Constitution
up to date. And in particular, a need to get rid of
Dred Scott and its holding on citizenship.

So the Congress very, very early inits
termset out a 15-nenber joint commttee, including
menbers of the House and Senate, to do exactly that.
They included sonme very fine | awers and very
t hought ful people, and the commttee considered
several draft versions of what |ater matures into the

Fourteenth Amendnent, including Section 3. And those
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proposal s, which ripened over nonths by nmany nenbers
of both houses, was sent to the House and Senate for
consi deration, again by very able | awers.

And do | have proof that sonebody sat
down one day in the course of these deliberations and
said, "W've got to make sure that everything clicks
into place"? No.

Do | nmake the assunption based on the
care and length of the deliberations that the
special -- the Select Commttee and houses gave, and
the attention that was given to it to determ ne
exactly who was covered, whose jurisdictions were
subject? Do | make the assunption that that was given
careful consideration to bring that into line with the
rest of the Constitution or else depart fromthe
standard neaning? Yes. That is an assunption | would
make.

MR. GESSLER | have no further
guesti ons.

Your Honor, if you have any further
guestions, we'd certainly appreciate the discourse
that you may have.

THE COURT: | was just wondering.

Prof essor Magliocca, he showed us sone di scussi on

about the enactnent of Section 3 of the Fourteenth
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Amendnent in which one of the senators stated, you
know, "Don't we want to nmake sure that this applies to
t he President?"

And t hen sonebody responded and sai d,
“Well, it applies in the kind of catchall phrase.”

And then the gentl eman says, "Oh, yeah,
| see you're right.”

So what do you -- how do you -- how do
you -- how does that discourse which --

THE W TNESS: That --

THE COURT: -- inpact your opinion in
this?

THE W TNESS: That's Senate col | oquy
bet ween Senat or Reverdy Johnson of Maryl and and
Senator -- | can never renenber whether it's Morril
Lot or Lot Morrill -- 1 think it's Mrrill Lot of
Mai ne. That col l oquy concerns the disqualification
cl ause of Section 3, not the jurisdictional clause.

So it is relevant to interpreting from
what offices a covered person who has commtted the
rel evant offense wll be excluded. That's the start
of the |language in Section 3.

But it doesn't go to the coverage of --
the jurisdictional coverage of Section 3. You can't

just map on Section -- the |eading | anguage of
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Section 3 about fromwhat offices shall this person be
excl uded onto who is covered by Section 3.

THE COURT: Ckay.

THE WTNESS: |t goes nore to the --
whet her the President, the presidency as an office, is
included in Section 3 than it goes to the question
whet her the President is or is not an officer of the
United States.

So |l don't think it's rel evant,

frankly --

THE COURT: Ckay.

THE WTNESS: -- to the interpretation
of the judicial -- the jurisdictional aspect of
Section 3.

THE COURT: Thank you. | appreciate
t hat .

MR. GESSLER:  Your Honor, we have no
further questions. And with that, we will release the

Wi tness to opposing counsel for cross. Although |
note it's about 11:30.

THE COURT: Yeah. So let's talk for a
second about timng. | know we were planning on
having M. Heaphy at 1:00. 1Is that a hard tinme, or
does M. Heaphy have sonme flexibility in his schedul e?

MR, MJRRAY: Well, M. Ginsley can talk
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about M. Heaphy's schedul e.

MR. GRI MSLEY: Your Honor, that's a
pretty hard time for him He teaches class in the
evening. And he's on the East Coast, so that's 3:00
his time. So | think it would be fine with us to take
hi m out of order. And as nuch as | don't want to
interrupt the cross-examnation, | think it would make
sense to do so.

THE COURT: And | guess the question for
you, Professor Del ahunty, is: Are you available to
finish your cross-exam nation after we take this other
w tness? Are you avail abl e today?

THE W TNESS: Today, yes.

THE COURT: Ckay. It would be today.

It just -- we may go till noon and then break for
| unch, do M. Heaphy, and cone back to you sonetine
later in the afternoon.

Is that okay with you?

THE W TNESS: Yes.

THE COURT: Okay. So let's do about a
hal f hour of cross-exam nation. And if you aren't
finished, we'll finish it after M. Heaphy.

MR. MURRAY: Yes, Your Honor. Thank
you. Let ne just make sure we've got -- we have the

screens here.
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It looks like we're on this one, but not
this one.
THE COURT: You nmy proceed.
CROSS- EXAM NATI ON
BY MR MJRRAY:
Q Good norning, M. Del ahunty.
You're not claimng to be an expert in
the history of Section 3 of the Fourteenth
Amendnment - -
A No.
Q -- are you?
And certainly Section 3 of the
Fourteenth Amendnent is not the main focus of your
schol arly work, correct?
A That's true. It has been for very few
academ cs, until recently.
Q I want to | ook briefly at sone of the
t hi ngs that you have published academ c literature on.
This is Petitioners' Exhibit 315.
Is this your | atest CV?
A Yes. | think it is. | did ask counsel

to submt a slightly updated CV.

Q Yes. And this is the one we received --
A Yes.
Q -- | think on Wednesday of this week.
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Ckay.
Q On page 3 of your CV, we have sone
articles and book chapters here, and one of those is

book chapter "Deconstructing the Deep State" --

A Yes.

Q -- in the book "Up From Conservatism"”
A Yes.

Q Do you see that?

A That's the title. Yes.

Q And you've also witten, for exanple,
"The Maj or-questions Doctrine and the Adm nistrative
State"?

A Yes.

Q You nentioned sone publications on
Shakespear e.

Is this one of them here?
A Yes.

Q And at the bottom there's another one

a

about Shakespeare's "King Henry" and Just War; is that

right?
A Yes.

Q You have a | ot of publications on

foreign affairs and international |aw, such as "Toward

a Concert of Asia?" and "The Crinean Crisis,"” and "The

Use of Weaponi zed Drones"; is that right?
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A Well, the first one was accepted for

publication, and then |I think this publication by the

University -- by a journal at the University of
Pennsyl vani a was never actually published. It wasn't
rejected; | think they just closed down.
But, yes, in the -- in that sense, it

was - -

Q But --

A -- rejected for publication, yes.

Q But -- and those were things you wote?

A Well, it never got published. | don't

know exactly what you nean by it's a big zero,

but

Q Do you mnd just speaking a little bit
cl oser --

A. Ch, vyes.

Q -- to the m crophone? Thank you.

A | nean, | think |I gave full disclosure.

It was accepted for publication but was not published.

Q And nothing --

A Does that nmake it a big zero? | don't
under st and.

Q No. I'msorry. | may have m sspoke.
But |let nme ask you anot her questi on.

Not hi ng on this page of your CV rel ates
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at all to Section 3 of the Fourteenth Anmendnent --

A No.

Q -- is that right?

A That's certainly true.

Q And |I'm not going to go through every

itemin your CV, but just on the next page we do have

sonme additional articles on things |ike international
| aw, the | aws of war, The Bush Doctrine, Latin
Anerica, things like that, correct?

Yes.

Q And, again, there's nothing on this

page, no publications, that relate to Section 3 of the

Fourt eent h Anrendnent ?

A No. No.

Q On the next page of your CV, once again

there's articles on international relations, on "The
Kosovo Crisis,"” on "Why Anerican and European

Attitudes Towards International Law Differ,"” on

" Agai nst Foreign Law," and things |ike that, correct?

A Yes.
Q And, again, on --
A Well, if I may say, the piece about

" Agai nst Foreign Law' is about constitutional
adj udi cati on and whether foreign |Iaw should be

inported into the interpretation of constitutiona
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cl auses.

Q Understood. And in your article
“Agai nst Foreign Law," you weren't discussing
Section 3 of the --

A No, no, no.

THE STENOGRAPHER: If you can pl ease
wait until the end of the question for ne.

THE COURT: Yeah. So the whole nature
of cross-exam nation is that they're usually yes-or-no
answers.

THE W TNESS: Ckay.

THE COURT: And you kind of know where
he's going --

THE WTNESS: Ckay. Yes.

THE COURT: -- so you're tenpted to
answer before he finishes. But you' ve got to wait,
just for the court record, okay?

THE W TNESS: Ckay.

Q (By M. Murray) And if we go to the
next page of your CV, we have a few nore articles on
things |ike the Geneva Convention and the President's
constitutional authority to conduct mlitary
operations and foreign affairs nmatters; is that
correct?

A. Yes.
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Q You' ve also witten on phil osophy.
For exanpl e, you have an article about

Descartes, correct?

A Yes.

Q And you've witten a book on the
phi | osopher Baruch Spi noza?

A Yes.

Q But you've never witten a book with a

central focus on the history of the Fourteenth

Amendnent - -
A No.
Q -- have you?
A No.
Q These days you wite a lot of politica

comentary; is that right?

A Yes.

Q For exanple, you wite articles and
op-eds in Fox News and the National Review and The
Federal i st?

A Yes.

Q For exanple, you wote an article with
John Yoo entitled "Pushing Back on Cancel Culture.”

Do you see that?
Yes.

Q And then on the next page, you have a
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nunber of articles about China and COVID, such as "How
to Make China Pay for COVID-19," correct?

A Yes.

Q And if we go a few pages down the line,
there's articles about things |like the South Korean
el ection, the Persian Ganbit, and Brexit, correct?

A Yes.

Q Do you renenber witing an article in
The Federalist this sunmer about why, in your view,
Denocrats can't ditch Biden?

A Yes.

Q In that article, you clained that Biden
was suffering fromwhat you called enbarrassingly
obvi ous cognitive decline; is that right?

A Yes.

Q In that article, you said that President
Bi den is "surrounded by the stench of corruption” and
you cited evidence from"The Hunter Biden |aptop.”

Do you renenber that?

A Yes.

Q In that article you al so discuss "the
pouch of cocaine found in Biden's Wite House."

Do you renenber that?
Yes.

Q And in that article you referred to the
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Denocrats and their deep-state enforcers in the FBI
and Cl A

Do you recall that --

Yes.

-- as well?

You' ve never witten a peer-revi ewed
article with a primary focus on the history of the
Fourteenth Anmendnent; is that right?

A That's correct.

Q You' ve never published a peer-revi ewed
article about Section 3 of the Fourteenth Anmendnent,
correct?

A No, | have not.

Q Now, you have published one article
tal ki ng about Section 3; is that right?

A Yes. An op-ed.

Q That was an op-ed in The Federalist in
August of this year?

A That's right.

Q You'll agree with nme that your op-ed in
The Federalist was not a work of historical
schol arship, right?

A That's right.

Q It doesn't cite very many histori cal

primary sources?
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A No.

Q You' ve never given expert testinony
before, correct?

A Correct.

Q I want to ask you a few questi ons about
hi stori cal nethodol ogy.

When you' re doing historical work, |
think you said on direct that you |l ook at primary
sources, correct?

A Yes.
Q And it's always better to go back and
| ook at the original primary sources than it is to
t ake sone secondary source's word for what those
primary sources say?
A That's correct.
Q Were any of the sources that you
di scussed on direct exam nation sources that were
uncovered through your own original archival research?
A No.
Q In your report, you said that you gave a
draft of your report to Professors Bl ackman and
Ti | | man.
Do you recall that?
That's right.

And you said that you gave Professors

U S. Legal Support | www. usl egal support.com 122




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

Bl ackman and Tillman a draft of your report because
they have "witten extensively on the subjects
di scussed in my report,” right?

A Yes.

Q Unl i ke you, Bl ackman and Till man have
witten extensively on the subject of whether the
President is an officer on the United States under
Section 3 of the Fourteenth Anendnent?

A That is correct.

Q But you know that not all schol ars agree
with that view, right?

A | do.

Q You know that Professors WIIiam Baude
and M chael Paul sen disagree with that view?

A | certainly do.

Q Did you ever ask Professors Baude or
Paul sen to comment on your draft report?

A No.

Q You know t hat Mark G aber disagrees with
the Bl ackman and Tillman view wth the presidency --
that the President is not an officer of the United
States, right?

A Wll, | haven't read the G aber piece,
but | assunme that he is in agreenent -- or

di sagreenent, rather, with Tillmn and Bl ackman.

U S. Legal Support | www. usl egal support.com 123




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

Q You haven't read Mark G aber's piece
di scussing the history of Section 3 of the Fourteenth
Amendnent ?

A No.

Q And so you never asked Mark G aber to
comment on your draft report either?

A No.

Q But did you ever give a draft of your

report to John VI ahopl us?

A No.

Q Do you know who that is?

A Yes. 1've seen references to his recent
wor K.

Q He al so wote an entire article

responding to the Blackman and Till man position that
the President is not an officer under Section 3,
right?

A | didn't know that, but yes.

Q You didn't know about that article and
you didn't read --

A No.

Q -- the article where John VI ahopl us
responds directly to the Bl ackman and Till man
position --

A No.
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Q -- in the context of Section 3?
No.
Q You didn't solicit comments from any
schol ars who di sagree with your opinion on whether the

President is an officer of the United States?

A No.
Q | want to ask you about sone of the
sources you do rely on. | want to pull up your

report, Petitioners' Exhibit 227.
And does this appear to be the expert
report that you served in this case?

A Yes.

Q Do you recall that in your expert report
you have, starting on page 5, a background to
Section 3 of the Fourteenth Anendnent?

A Yes.

Q And if we scroll through just that, that
section is about seven pages long, and it goes until
page 12 of your report?

A Uh- huh.  Yes.

Q In that entire section, you don't cite a
single primary source, do you, sir?

A | don't think so, no.

Q You do cite to Professor Kurt Lash's

recent article on Section 3, though, right?
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Yes. Yes.

Q And certainly, you don't cite any
original historical research that you' ve --

A No. Not on the background. No.

Q And in this article by Kurt Lash, that's
your only citation in your "Background" section,
that's a draft paper that hadn't been published yet,
right?

A That's right.

Q That was actually posted on SSRN just a
f ew weeks ago?

A That's right.

Q I want to | ook briefly at Professor
Lash's draft paper, Petitioners' Exhibit 289.

Does this appear to be the article from
Prof essor Lash that you relied on?

A It does.

Q If we go to page 3 of Professor Lash's
article, there's a footnote here, Footnote 5. And it
says "A robust scholarly debate has energed regarding
the proper reading of Section 3 terns such as 'office'
and 'officer' and those who have previously taken an
oath as an officer of the United States."

Do you see that?

A. Yes.
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Q And then he cites a nunber of schol ars,
right?
Yes.
And one -- sone of the scholars he cites

are Josh Bl ackman and Seth Barrett Tillman who you
said you sent your draft report to, right?

A Yes.

Q He also cites WIIiam Baude and M chae
Paul sen, right?

A Yes.

Q And he al so cites Mark G aber whose
paper you said you never read, correct?

A You nean that particular citation? |
have not read his piece on |awfare, no.

Q And he also cites as a contributor to
this robust scholarly debate Gerard Magliocca, who you
understand is petitioners' expert in this case who
testified earlier this week, correct?

A Yes. Yes.

Q Prof essor Lash does not list you as
havi ng nmade any contributions to the robust scholarly
debat e about the proper neaning of "office" and
"of ficer" under Section 3; is that right?

A That's right.

Q If we go to page 48 there's anot her
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footnote, and it's a long footnote. |'mnot going to
ask about the substance of what the sources are
tal ki ng about.

But | just want to ask you, do you see
i n Footnote 218 Professor Lash cites an opinion

reported in The Ti nes-Pi cayune --

A Yes.

Q -- and a jury charge --

A Yes.

Q -- reported in The Tennessean?

A Yes.

Q And at the end of that footnote,
Prof essor Lash says, "My thanks to Gerard Magliocca
for the pointer to these opinions," correct?

A Yes.

Q Nowhere in Professor Lash's article is

there an acknow edgnent given to you for any
contribution that you've made to the historical record
on Section 3, correct?

A That is correct.

Q And, in fact, Professor Lash's article

doesn't cite you anywhere in his draft article --

A. No.
Q -- is that right?
A. He does not.
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MR. MJRRAY: Your Honor, at this point
we woul d renew our notion to exclude the testinony
under Section 702.

THE COURT: 1'mgoing to deny the
not i on.

As | said, Professor Del ahunty has
expertise in review ng historical docunents and
applying themto constitutional provisions. And his
| ack of a scholarly contribution to Section 3 in
particular | don't think excludes himfromtestifying
on opinions that he's testified to today.

MR. MJRRAY: Thank you, Your Honor.

At this point I'"'mgoing to nove on to
t he substance of his opinions, but I know we only have
a fewmnutes left. So | wanted to see if you wanted
me to start with that or if you want to just break for
| unch now.

THE COURT: Wy don't you start since
we're running a little behind today. W'Ill go for
about 10, 15 m nutes and maybe take a little bit
shorter |unch.

MR MURRAY: Sure.

Q (By M. Miurray) M. Delahunty, I
beli eve you said on direct that the Fourteenth

Amendnent was -- that you begin your constitutional
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| aw cl asses with the Fourteenth Anendnent:; is that

right?
Yes.

Q And you cal led --

A Actually, | -- that's probably what I
said. | began it with Dred Scott typically.

Q Dred Scott and then a discussion --

A Correct.

Q -- of the Fourteenth Amendnent ?

A Yes.

Q And you referred to the Fourteenth

Amendnent as a second founding --

A Yes.

Q -- of our Constitution; is that right?
A Yes.

Q The Fourteenth Anendnent is not sone

ki nd of second-cl ass constitutional anendnent.

You'd agree with that, right?

A | do. Well, | wouldn't. See, you can
make -- what is -- may | ask for clarification on the
guesti on?

THE COURT: You can ask himto repeat

the question, but I'"mjust going to adnoni sh you again

to let himfinish his questions before you start to

answer .
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1 A Ckay. | don't understand the

2 distinction you're trying to draw, Counsel, between

3 first-class and second-cl ass anendnents.

4 Q (By M. Miurray) Well, I'mnot sure | do
5 either. |I'mjust trying to make the point that

6 there's -- there's nothing that says the Fourteenth

7 Amendnent i s sonehow | esser than any ot her

8 constitutional anendnent, right?

9 A That's right. They stand on an equal
10 pl ane.
11 Q So | want to start by tal ki ng about your
12 opi nion that Section 3 is anbi guous and that,
13 therefore, it needs congressional enforcenent
14 | egi sl ati on.
15 You'd agree with nme that courts
16 I nterpret anbi guous text all the tinme, right?
17 A | ndeed.
18 Q Courts interpret unreasonabl e searches
19 and sei zures in the Fourth Amendnent, for exanple.
20 A That's right.
21 Q And even in the Fourteenth Anendnent,
22 they interpret terns |ike "due process" and "equal
23 protection,” right?
24 A Yes.
25 Q Are you aware of judicial decisions
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saying that we can't tell what an unreasonabl e search
and seizure is, or due process of law is, unless
Congress tells us?

A. No, |'m not aware of any such deci sions.

Q When you teach constitutional |aw, do
you teach Marbury v. Madi son?

A Yes.

Q And that's a case where the Suprene
Court, Chief Justice John Marshall says enphatically
the province of the judicial branch is to say what the
law is, right?

A. It Is, yes.

Q You know that courts interpreted and
applied Section 3 pursuant to state | aw, even before
Congress enacted inplenenting |legislation, right?

A That's true.

Q Your opinion -- one of your opinions is
that it's difficult to understand how t he phrase

“insurrection"” was defined during Reconstruction,

correct?

A Vell, | don't know that it was defined
at all, but it is difficult to interpret the term

Q But you agree with petitioners that

Section 3 remains in force even outside the context of

the Cvil War?
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A | do agree with that. And so state in
the report.
Q And you agree that Section 3 has

continuing relevance to any future insurrection --

A | do.

Q -- or rebellion?

A -- agree with that, yes.

Q You al so agree that insurrection need

not rise to the |evel of an organized rebellion?

A That is what the Suprene Court says in
the prize cases, and | agree with it.

Q And the prize cases were cases that cane
up during the Cvil War where the Suprene Court said

just that, right?

A Say agai n?

Q Where the Suprenme Court --

A Yes.

Q -- said that an insurrection need not

rise to the level of a rebellion?

A Yes.

Q An insurrection also need not rise to
the level of a civil war; is that right?

A Yes.

Q You're not saying that a crim nal

conviction or a guilty plea on a charge of
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insurrection is a necessary condition for a Section 3
di squal i fication?

A No.

Q On direct exam nation when you were
tal ki ng about the President's oath versus an oath to
support the Constitution, you said that the drafters
of the Constitution were very careful with their
words; is that right?

A Yes.

Q Is it your testinony that they were so
careful with their words that they used a term
“insurrection" that just had no clear neani ng?

A | -- can |l -- |1 don't understand. Could
you repeat it?

Q Wl l, you testified that the framers
were careful with their words --

A Yes.

Q -- but you've also testified that
“insurrection"” is a sufficiently unclear termthat we
need Congress to tell us what it nmeans; is that right?

A Did | testify tothat? | don't
remenber, but | think I probably did, yes. Certainly,
t hat congressi onal gui dance woul d be hel pful,
instructive to the courts. Because the termis pretty

br oad- gauged. There's al so the question of whether
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the courts can enforce at all that Section 5, but
that's separate from what you asked ne.

Q Can | just ask you to speak into the

A Yes. The question is a bit conplicated
because it inplicates Section 5 of the Fourteenth

Amendnent as well as Section 3.

Q And ot her provisions of the Fourteenth
Amendnent, |ike Section 1, also inplicate Section 5,
right?

A Yes.

Q Now, if | have trouble know ng what a

word nmeans, sonetines | go to a dictionary. So let's
| ook at sone dictionaries. And this is Petitioners'
Exhi bit 144, the appendix and materials that we | ooked
at wth Professor Magliocca.

Page 785, | believe you testified about
Webster's on direct but we didn't look at it.

Webster's in the antebel |l um peri od
defined "insurrection" as a "rising against civil or
political authority, the open and active opposition of
a nunber of persons to the execution of lawin a city
or state," correct?

A Yes.

Q Webster's was not the only dictionary in
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the antebel |l um period that defined "insurrection"” in
just this way, was it?

A | think that Webster -- Webster's
definition is the essence of it. Mybe not word for
word. Particularly, "the execution of lawin a city
or state" was w dely accepted, naybe even fol |l owed.

Q You cite sone cases in your report as
well, and | just want to pull that discussion up.
Plaintiffs' Exhibit 227 is your report.

And if we go to page 71, there's a
di scussion of a Georgia Suprene Court case in 1868
cal l ed Chancely versus Bail ey.

Do you see that?

Yes.

Q And in Chancely versus Bailey, the year
that the Fourteenth Anendnent was ratified, the
Ceorgia Suprene Court said:

“If the late war had been nmarked nerely
by arnmed resistance of sonme of the citizens of the
state to its laws or to the laws of the federal
governnent, as in the case of Mssachusetts in 1789
and in Pennsylvania in 1793, it would very properly
have been called an insurrection, and the acts of such
I nsurgents woul d have been held as illegal."

Correct?
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A Yes.
Q You also testified on direct about the
i nstructions by Justice Catron that we | ooked at in
Prof essor Magliocca's testinony.
And you cal l ed those grand jury

i nstructions hel pful in understanding insurrection --

A Yes.

Q -- is that right?

A Yes.

Q And just to nake sure we're all | ooking

at the sane thing, if we go a few pages in, to 752 of
Prof essor Magliocca's appendi x, Justice Catron
instructed the jury that "The conspiracy and the
i nsurrection connected with it nust be to the
effect” -- "to effect sonething of a public nature
concerning the United States, to overthrow the
gover nment or sone departnment thereof, or to nullify
and totally hinder the execution of the United States
| aw or Constitution or sonme part thereof or to conpel
Its abrogation, repeal, nodification, or change by a
resort to violence."

That was the instruction that you found
hel pful, correct?

Yes.

Q Did you al so | ook at how Justice
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Chase -- not the Chief Justice, the other Justice
Chase -- defined "insurrection" in the case of Fries?
A No.
Q If we go to page 834 of Professor

Magl i occa's appendix, this is a case of Fries fromthe
Crcuit Court of the District of Pennsylvania in 1800.
Do you see that?
A Yes.

And if we go to page 841, the Court
says:

“"On this general position, the courts
are of the opinion that any such insurrection or
rising to resist or prevent by force or violence the
execution of any statute of the United States for
| evying or collecting taxes, duties, inposts, or
excises or for calling forth the mlitia to execute
the laws of the Union or for any other object of a
general nature or national concern under any pretense
as that the statute was unjust, burdensone,
oppressive, or unconstitutional is a |evying war
against the United States within the contenplation and
construction of the Constitution."

Correct?

Yes.

Q And that al so uses this | anguage we' ve
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seen earlier about a rising up to resist by force or
vi ol ence the execution of |law, correct?

A Yes.

Q | just want to finish this line of
guesti oni ng by aski ng about your exanple where you say
that Professor Magliocca's definition of "insurrection
agai nst the Constitution” would essentially nean that
Section 3 covers any effort to obstruct the mail.

Do you renenber that testinony?

A Yes.

Q Well, that's your interpretation; that's
not sonet hing Professor Mgliocca ever testified
about, right?

A That's right.

Q Do you renenber that when Professor
Magl i occa gave his definition of "insurrection," his
definition was "a group of persons resisting execution
of law by force or threat of force"?

A Yes.

Q And do you al so recall that Professor
Magl i occa explained that Section 3 only applies to
t hose who had previously sworn an oath in certain
ki nds of official capacities?

A That was ny recollection of his

testinony, yes.
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Q If a person has never been in governnent
and never taken an oath to the Constitution, does
Section 3 have anything to do with themat all?

A. Well, that -- that's a requirenent under
the offense element. \Who, having taken an oath to
support the Constitution, thereafter engaged in sone
kind of activities.

MR. MJURRAY: All right. Your Honor, |
think this would be a good tine to break for |unch.

THE COURT: Agreed. W will -- we wll
reconvene at 1:00 for M. Heaphy.

And then we will finish your testinony,
Prof essor Del ahunty, after M. Heaphy is done, okay?

THE WTNESS: Yes. My | have |unch and
speak with my counsel? O counsel for --

THE COURT: You nmy absol utely have
l unch.

THE WTNESS: But not discuss ny
testi nony?

THE COURT: Under the rules, you' re not
supposed - -

THE WTNESS: Al right.

THE COURT: -- to discuss your testinony
wi th counsel.

THE W TNESS:. Ckay. Thank you, Your
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Honor. Thank you.

THE COURT: But we do want you to eat.

THE W TNESS: Thank you.

THE COURT: (kay.

(Recess from12:05 p.m to 1:01 p.m)

THE COURT: You nmay be seat ed.

MR. GRI MSLEY: And has M. Heaphy been
adm tted?

Geat. And there's just one prelimnary
I ssue, Your Honor, when you're set up.

THE COURT: Actually, let nme start the
vi deo.

MR. GRIMSLEY: So one prelimnary
matter.

Congressman Buck testified yesterday as
their wtness on the January 6 conmttee and the
report. We would nove to strike, then, Congressman
Nehl s' decl aration fromthe record since we're not
getting the opportunity to cross-exanmine him They
made the choice that they used Congressman Buck rat her
t han Congressman Nehls. He had sone things in his
decl aration that M. Buck -- or Congressman Buck did
not testify about.

I don't plan on asking M. Heaphy to

rebut what's in M. Nehls' declaration since it shoul d
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be struck fromthe record.

THE COURT: | already judicially
admtted the testinony -- or the January 6 -- and
considered M. Nehls' declaration. So | think to the
extent M. Heaphy has things he wants to say about
that, he should go ahead and say them

MR. GRI MSLEY: Ckay.

THE COURT: But given that |

conditionally admtted, you may decide that it's not

necessary.

MR. GRI MSLEY: Ckay.

THE COURT: But | can't really renove --
well, | can. | nean, that's what they say about bench
trials -- right? -- that you can forget what you saw.
But | think it would be ny preference if you -- if

M . Heaphy has things to say about the Nehls
decl aration, he probably shoul d.

MR, GESSLER |I'msorry. Could you
repeat that, Your Honor?

THE COURT: | think if M. Heaphy has
things he wants to say about the -- well, first of
all, why don't you tell ne.

Wul d you like ne to consider when
make ny final determ nation on the January 6 report

t he Nehl s decl arati on?
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MR. GESSLER  Yes, Your Honor. And we
believe it's proper. You know, the Court doesn't --
isn't necessarily -- the Court is not required to only
confine itself to testinony when determ ning the
adm ssibility of a report.

Qovi ously, the Court's already nade a
consideration of it and viewed it, and, you know, so
we think that you've already relied on it, obviously,
and it should stay in. And |I'm guessing you will put
the sanme anount of weight on it that you have already,
so .

THE COURT: Yes. That would be ny
preference as well.

MR. GRIMSLEY: And | appreciate that,
Your Honor. I'll just make the record that yesterday
we were given the choice of door one or door two,
Nehl s' decl arati on or Congressnman Buck.

THE COURT: Yeah. And | made you choose
Buck.

MR. GRI MSLEY: And we had to choose
Congr essnman Buck.

And so | think, given that you've
required us to make M. Heaphy available for
Cross-exam nati on even though he had submtted a

decl aration and we were willing to stand on that, and
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that M. -- or Congressman Buck has been nade
avai l abl e for cross-exam nation; Congressman Nehls
does not -- has not suffered the sane fate.

And so we're happy if Your Honor w shes
to consider it but would just urge you to consider it
for the weight it deserves.

THE COURT: And | agree. But why don't
you -- if M. Heaphy is ready to respond, why don't
you do that. And in ny final findings of fact and
conclusions of law, | will state one way or the other
whet her | considered M. Nehls' declaration.

MR. GRI MSLEY: Thank you, Your Honor.

So would you like to swear M. Heaphy in?

THE COURT: Yeah. Can we nmake it so --
change the view so we see -- he's a little bit bigger?

M . Heaphy, can you hear ne?

MR. HEAPHY: Yes. | can hear you fine,
Your Honor.

THE COURT: GCkay. So | think you're
going to have to do sonething to get closer to the
m cr ophone, because you're very faint.

MR. HEAPHY: Okay. |Is this any better?

THE COURT: It's getting better.

MR. HEAPHY: |Is that any better? Not

real ly?
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MR, GRI MSLEY: No.

THE COURT: Not great.

MR. HEAPHY: Ckay. | apol ogize for the
t echnol ogy i ssue.

MR. GRIMSLEY: You're not the first,
M . Heaphy.

MR. HEAPHY: Yeah. | just don't know
where the m crophone is, so |I'll have to speak up as
|l ong as you all can hear ne this way.

THE COURT: Yep. That's -- that works,
but it's -- okay. Yeah. That -- that's fine. And
we'll et you know if we're having troubl e hearing
you, okay?

MR. HEAPHY: Okay. | wll speak up,
Your Honor. | apologize for the faint audio.

THE COURT: Can you raise your right
hand, pl ease.

TI MOTHY HEAPHY,
havi ng been first duly sworn/affirnmed, was exan ned
and testified as foll ows:

THE COURT: G eat. Thank you.

Dl RECT EXAM NATI ON
BY MR GRI MSLEY:
Q Pl ease introduce yourself to the Court.

A My name is TimHeaphy. It's spelled
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He-a-p-h-y. And I'ma lawer at Wllkie Farr &
Gal | agher in Washington, D.C., and | previously served
as the chief investigative counsel to the House of
Representatives' Select Commttee to investigate the
January 6 attack on the U S. Capitol.

Q So we'll get to the January 6 conmttee
in a nonment, but | just want to go over your
background a little bit.

Where did you go to college?

A | went to the University of Virginia.

Q What degree did you get?

A | got a bachelor's degree. It was an

English major. That was in 1986.

Q Did you go to | aw school ?

A | did.

Q Where did you go to | aw school ?

A | cane back fromtwo years off. | cane

back to UVA and graduated with a JD in 1991

Q What did you do after graduating from
| aw school ?

A | was a law clerk to Judge John Terry on
the District of Colunbia Court of Appeals, and then |
wor ked as an associate at Morrison & Foerster, a | aw
firmin San Franci sco.

Q How | ong did you work at Morrison &
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Foerster?

A For about two years until ny wfe
graduat ed from graduate school, and we then noved back
across the country to Washington, D.C.

Q What did you do when you went to
Washi ngton, D.C ?

A | was an assistant United States
attorney in the District of Colunbia. Eric Holder was
the U S. attorney at the tinme who hired ne.

Q What did you do while you were an
assistant district attorney in the District of
Col unbi a?

A | was there for alnost ten years, and |
ki nd of noved through various sections in the office.
Tried 65 jury trials. Utimately, ny |ast assignnment
was in a gang prosecution unit. | had a 13-nonth-Iong
racketeering trial, capital case, in federal court in
Washi ngton, D.C.

Q What did you do after |eaving the U S.
Attorney's Ofice in the District of Colunbia?

A | noved to Charlottesville, where |
still live, to be an assistant U S. Attorney in the
Western District of Virginia. That was in 2003.

Q And what did you do when you were an

assistant U. S. attorney there?
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A What | had done in D.C, investigated
and prosecuted a wide array of federal crines.

Q After three years in the U S. Attorney's
Ofice in Virginia, where did you go?

A | went into private practice. | went to
the McCGuireWwods law firmwhich had offices in
Ri chnond and Charlottesville.

Q What type of work --

A VWi te-collar defense, crimnal defense

practice. Sorry, Sean.

Q No worries. Did you do investigations
as well?

A | did, yes.

Q And how | ong were you at MQuireWods?

A | was there for a little over three
years until | went back into governnent service in the

Obama adm ni strati on.

Q What was the governnment service that you
went back into?

A Presi dent Obanma appointed ne to be
United States Attorney for the Western District of
Virginia where | had been an assistant, and | was
confirnmed by the U S. Senate in Cctober of 2009. And
| served in that position as U S. Attorney until the

very end of 2014.
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Q What were your duties as U S. Attorney?
A | supervised the work of the office, al
of the crimnal prosecutions and civil cases tried by

the 30-or-so |l awers who represented the western part

of Virginia.
Q You said you finished there in 20147
A Yes.
Q What did you do after that?
A Went back to private practice to anot her

Virginia-based firm Hunton & WIllians, where | was
splitting tinme between R chnond and Washi ngton, D.C.
| was the chair of the white-collar defense
I nvestigations practice at Hunton & WIIians.

Q At sone point did you do sonme work for
the Gty of Charlottesville?

Ch, we | ost you.

A Yes. Yes. | live in Charlottesville --
lived there this whole tinme. And in August of 2017,
there was a horrific public event at which there were
protests and fatalities. And the City hired ne and a
team from Hunton & Wllians to do an i ndependent
review of how ny own client, the Cty, prepared for
and managed that event, and there were a coupl e of
previ ous events that summer of a simlar nature. And

| put together a conprehensive report about the
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Charlottesville events.

Q Was that event in August of 2017 the
Unite the Right rally?

A. Yes, it was.

Q When did you becone involved with the
January 6 conmttee?

A Not until it was forned. | believe in
June or July of 2021, the House passed House
Resol ution 503 creating the Select Commttee. Soon
thereafter, there was an effort to put a staff
together, and I was one of the first half a dozen

people hired to be involved in the | eadership of the

staff.
Q What was your official position?
A Chi ef investigative counsel.
Q How di d you get that position?
A | spoke to the people that were tasked

with putting the staff together. That was |argely
this -- Speaker Pelosi's top aides as well as a couple
of people that had already been hired, the staff

director and chief counsel to the January 6 conmmttee.

| spoke with themand was hired, | believe, in the
m ddl e of August. | started, |like, August 15 or 16 of
2021.

Q What were your responsibilities as chief
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I nvestigative counsel ?

A And | should say -- | should back up.
Chai rman Thonpson, | spoke to him and he ultimately
made the hiring decision to hire ne as chi ef
I nvestigative counsel.

So ny duties were essentially to run
day-to-day investigation. First, hire a |ot of
peopl e, |awers and other professionals, to do the
wor k, the fact-gathering of the investigation. And
then over the course of the duration of the Select
Commttee, | supervised the work day to day.

Q How many | awers ultimately were there,
roughly, on the investigative staff?

A Yeah, it varied at tines, but it was
about 20 total |awyers and then a bunch of other
prof essionals -- sone subject-matter experts, sone
par al egal s, and ot her professionals that hel ped
contributing to the investigative team

Q How di d you choose who woul d be on the
I nvestigative staff?

A I nvestigative experience. Candidly, I
was | ooki ng for people that had been investigators,
that had interviewed w tnesses, that had revi ened
| arge anmounts of information to derive what was

rel evant, whose judgnent and character | trusted, that
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had a very strong interest in serving on the
commttee. So it was really, ultimately, a very
tal ented group.

Q What percentage were individuals from
the U S. Attorney's Ofice or DQJ, roughly, who had
I nvestigative experience?

A I think out of the 20 | awers, about
three-quarters were fornmer DOJ | awers at sone point
in their careers. And that was not an intentiona
thing. It was nore those were the |awers in ny
experi ence who had really devel oped the skills that
were nost relevant to the work that we were doing.
They could do lots of interviews, could review |l ots of
I nformation, and, again, who had the right ethical
approach to the work.

Q How, if you know, did the investigative
staff for the January 6 Select Commttee differ from
typical investigative staffs?

A Most of the people that we hired had
never worked in Congress before, because, again,
Congress really doesn't do these kinds of
I nvestigations very often. And therefore, a |lot of
the | awyers from other congressional commttees didn't
really have as much investigative experience.

The work differed -- ny understanding --
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M. Ginsley, | had never worked on a congressional

i nvestigation before, but ny understandi ng was that
the only thing different about our process was the

I nvol venent of our nenbers. The nmenbers of the
commttee thensel ves were very involved in the
day-to-day turning of the wheels of the investigation.
They participated in the interviews. They had
up-to-the-mnute, sonetines daily, reports on what we
wer e | earni ng.

And | think that's different fromthe
nor mal congressi onal process where the staff does nost
of the work, the fact-gathering, and the nenbers, you
know, are sort of given that information before a
publ i ¢ proceedi ng.

Q But as you understand it, typically the
I nvestigative staff does not include seasoned
i nvestigators fromthe DQJ?

A I don't believe that that is typical,
that's right.

Q Now, what party affiliation are you?

A |"ma Denocrat. | was appoi nted by
Presi dent Cbama, and, yes, on record as being a
Denocr at .

Q Was there any political litmus test for

determ ni ng who woul d be on the investigative staff
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for the January 6 commttee?

A Absolutely not. I, frankly, don't know
the political affiliation of nost of the people on the
staff, unless they said sonething or did sonething
that would reflect that. That was not sonething that
| ever asked about or was a criterion.

Q Wel |, just focusing on people who you

did know, were there Republicans on the staff?

A Yeah. Yes, there were.
Q Can you give ne sone exanpl es?
A Sure. John Wod, for exanple. John was

a Bush-appointed U S. Attorney. And he actually ran
for Senate as a Republican, left the -- our staff to
do that in 2022, | believe. He cane to us through Liz
Cheney. M. Cheney had anot her counsel who reported
to her directly. Kinzinger had a | awer, | believe,
who was al so a Republi can.

So there were a handful that were. But,
again, that was, to ny view, sort of incidental to
their work and not sonething that we asked about.

Q When did your team begin the actua
I nvestigation?

A Ri ght away. You know, we knew all al ong
that we were under a tinme crunch. W were going to

expire at the end of Congress and had just a lot to
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do.

So al nost i mredi ately upon ny arrival in
August of '21, we were requesting docunents, we are
starting to talk to people. | think some of the first
transcribed interviews in which | participated were in
Sept enber of 2021. So very soon after the conmttee
was for ned.

Q What was the -- or how long did the
I nvestigation |ast?

A It lasted up until 11:59 p.m on
January 3 of this year. | nean, again, we used kind
of every possible mnute to get things done. So it
was about 16 or 17 nonths altogether.

Q Did you intentionally string out the
i nvestigation so that it corresponded with the m dterm
el ections?

MR. GESSLER:  Your Honor, | would just
obj ect to | eading.
THE COURT: Overrul ed.

A No, M. Ginsley, there was no stringing
out. Quite the opposite. W were very focused;, we
noved as fast as we could. And, frankly, it could
have gone on anot her 16 nonths and had additi onal
potentially relevant information to try to find.

Q (By M. Ginsley) Wat was the final
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result of the investigation?

A The resolution of the Select Conmttee
required us to produce a report that made both factual
findi ngs about -- the facts and circunstances that
gave rise to the attack on the Capitol and rmake sone
recommendations to try to prevent simlar events in
the future.

| believe the report -- | don't renenber
t he exact date, but sonetine in md- to |ate Decenber
was -- it was issued. |It's 845 pages. And that's
kind of the official record of our -- the conmttee's

factual findings and reconmendati ons.

Q Have you submtted declarations in this
matter?

A | have, yes.

Q Have you reviewed those two

decl arati ons, your openi ng decl aration and your
suppl enent al decl arati on?

A Yes. | did earlier today.

Q Do those continue to be truthful and
accurate, to the best of your know edge?

A Yes.

MR. GRI MSLEY: Your Honor, |I'm not going

to go over the declarations. You have them | know

the intent of this was for cross-exam nati on.
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But | do have sone questions for
M. Heaphy regarding rebuttal issues.

THE COURT: Ckay. So you would |ike ne
to consider the declarations that he submtted?

MR, GRI MSLEY:  Yes.

THE COURT: Ckay.

MR. GRI MSLEY: Thank you, Your Honor.
Just to short-circuit this rather than go into it at
| ength, since you've seen them

Q (By M. Ginsley) Nowthere has been
sonme suggestion by Congressman Nehls in his
declaration -- well, first of all, have you revi ewed
Congressman Nehls' declaration in this case?

A Yes, | have.

Q Now, he suggests that the January 6
report i s sonehow conprom sed by virtue of the fact
that the commttee presented doctored evidence at the
heari ngs.

Are you famliar with that allegation?

A | am from Congressman Nehl s' deposition
and sone public reporting on that issue, yes.

Q What is your response to the assertion
t hat evi dence was doct ored?

A | strongly disagree with that

characterization. As | said in ny declaration, there
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was a text nessage that | believe a nenber of the

comm ttee used during one of our public proceedings
whi ch incorrectly indicated that a particul ar sentence
froma text nessage ended as opposed to continued. A
period was inserted instead of an ellipsis. And when
that was called to the conmttee's attention through
our spokesperson, we acknow edged the mi stake. It was
a m stake, not an attenpt to doctor evidence or

m sl ead.

| think there was al so sone all egation
that there was video or audio that was doctored.
Again, | strongly dispute that.

There were sone tinmes where we used in
publ i c proceedings silent Capitol police surveillance
f oot age and t hen dubbed over that contenporaneous
police radio transmssions in tinme -- inreal tinme to
correspond to the inmages in the surveillance footage.
And | don't consider that to be doctoring them It's
sinply putting two pieces of evidence taken
cont enpor aneousl y together.

So that -- unless I'mforgetting
sonet hi ng from Congressman Nehl s' decl aration, |
bel i eve those were the two allegations that | woul d
di sput e.

Q Those are the only two.
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Did you ever hear any allegation that
ot her evi dence was doctored sonmehow?

A No. | don't think so. | nean, those
specifics, | recall. No, |I'mnot renenbering any
ot her specific accusation of doctoring.

Q How many pi eces of evidence were
actually presented -- and | don't need an exact
nunber, but just ballpark -- during the public -- ten
public hearings?

A Pi eces of evidence, broad term You
know, we played clips of depositions, we showed
docunents or images that had been obtained. Hundreds
or even thousands over the course of the hearings.
And then the hearings were a subset of what we
actually presented in the actual report.

So | think the report indicates exactly
with nore specificity than | can recall how many
docunents were able to obtain, how many w tnesses we
interviewed. All of that is detailed with nore
specificity in the report.

Q Now, there was a question raised
yest erday about whether or not the January 6 committee
had i ntervi ewed | eadership fromthe Capitol Police.

Did the January 6 conmmittee interview

| eadership fromthe Capitol Police, including Chief
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Sund?

A Yes, we interviewed six or eight or ten
even senior officials with the Capitol Police,
I ncl udi ng Chi ef Sund.

Q Were there any interviews or depositions
that were kept confidential and not released to the
public?

A Yeah. There were a handful of national
security-related witnesses, primarily people that
wor ked in sone -- and continue to work in sensitive
positions inside the Wite House that we agreed that
we woul d not release the identity of those w tnesses
or the transcript because public rel ease would be
debilitating to themindividually and to the safety
and security of the White House conpl ex.

So there were a handful, three to four,
I think, of those transcripts that we did not rel ease
for that reason

Q O her than that small nunber of
transcripts you did not release for national security
pur poses, were there any other interview transcripts
or deposition transcripts that were not ultimately
made public?

A. | don't believe so, no.

Q Now, do you recall that the commttee
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took a deposition of a person naned Kash Patel, fornmer
chief of staff to Acting Secretary of Defense
Chri stopher MIller?

A Yes. | was personally present for that
and participated in the questioning of M. Patel.

Q Was his deposition transcript kept
confidential sonmehow?

A No. | believe it was rel eased and nade
public along with all the others at the end of our
I nvesti gati on.

Q Was there any effort to keep his

deposition transcript secret for a |longer period of

time?
A No. Absolutely not.
Q Was it the very last one rel eased?
A. No, not that -- again, there was no

rhyme or reason to the order in which they were
released. W did themall at the end. And | don't
renmenber even when his -- we rel eased them 10, 15, or
20 or 30 at a tinme over those |last few days of the
conm ttee' s existence.

So | just don't know -- but if your
guestion was was there an intentional effort to hold
his to the end? Absolutely not.

Q Did M. Patel ever reach out to ask to
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provi de testinmony at a public hearing?

A W never dealt with M. Patel directly.
He was represented. | believe G egg Sofer at Husch
Bl ackwel | was his |awer. And | don't renenber
M. Sofer ever making a request for M. Patel to
testify at a public hearing.

Q Now, as an experienced investigator, why
m ght an investigative teamwait to rel ease
transcripts to the public until the end of an
I nvestigation?

A Any kind of investigation is hanpered if
you're unable to discern what a witness is providing
for personal know edge versus things the w tnesses may
have heard from ot her sources.

So it's very inportant to try to prevent
the public release or the sharing in any way of
information that you're learning during the
I nvestigation, because it nakes it easier to sort of
ensure that you're getting personal know edge.

So we didn't release either publicly or
to witnesses what other w tnesses said, even who ot her
W t nesses were, because we wanted to ensure that what
we were getting fromeach witness was a product of his
or her nmenory, not sonething that they read in a

transcript or sawin a news report.

U S. Legal Support | www. usl egal support.com 162




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

And that's pretty standard. That was
not a uni que practice of the Select Commttee. That's
always -- that's the way |'ve always done it.

Q Now di d the Departnent of Defense
produce docunents to the January 6 conmttee?

A Yes. A lot of docunents. A lot of
agenci es did, but Defense included.

Q Did the Departnent of Defense refuse to
produce or w thhold docunents, relevant docunents,
that had been requested by the commttee?

A No. They were conpletely cooperative.

Q Wul d the request for docunents that the
January 6 commttee sent to the Departnent of Defense
have covered docunents, if they existed, show ng that
Presi dent Trunp had authorized 10- to 20,000 Nati onal
GQuard troops to be on the ready?

MR. GESSLER  (bj ection, Your Honor.

A ' m not aware.

THE COURT: \What's the objection?

MR CGESSLER:  Your Honor, ny
understanding is that -- well, first of all, this is
calling for speculation. And secondly, it's beyond
the scope of our understanding of what this witness is
here for is to describe the processes of the January 6

conmm ssion, not to rebut the testinony of earlier
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W t nesses or earlier pieces of evidence.

He is a -- he was called by the Court
essentially for the January 6 conm ssion, not to be
used as a witness on the petitioners' behal f.

Had we -- we probably woul d have
prepared for a cross-exam nation if we had known t hat
his testinmony woul d be used in a substantive manner in
this case.

THE COURT: Well, yesterday they advised
the Court that they were going to call himas a
rebuttal, specifically to the testinony of M. Patel
and Ms. Pierson. And so his testinony certainly isn't
a surprise to ne.

And | don't think that the question is
specul ative. M. Patel testified that there were
docunents showi ng this authorization and that they
must not have been produced by the Departnent of
Def ense. And what | believe M. Ginsley is asking
is, if those docunents existed, you know, was there
any understandi ng of these were w thheld.

So that's a long way of saying the
obj ection i s overrul ed.

MR. GESSLER: Thanks, Your Honor.

Q (By M. Ginsley) So |let ne repeat the

guesti on.
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Wul d t he docunent requests that were
sent to the Departnent of Defense have been broad
enough to cover any docunents that the Departnent of
Def ense had showi ng records of an authorization by the
President for 10- to 20,000 National Guard troops to
be on the ready?

A Absol utely. And there was no such
docunent produced.

Q Now, did you attend M. Patel's
deposi ti on?

A | did.

Q Did you investigate the many assertions
made by M. Patel in that deposition?

A Both before and after. W asked him
about conversations that other w tnesses had rel ayed
to us that they had wwith him And then we continued
to, as you do in every investigation, attenpt to
corroborate assertions.

So, yes, we plugged in the questions and
answers for M. Patel into the evol ving body of work
of the Select Comm tt ee.

Q Were you able to observe M. Patel's
deneanor during the deposition?

Yes.

Q Based on your investigation, including
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t he deposition of M. Patel, do you have an opi nion as
to M. Patel's character for truthful ness or
unt r ut hf ul ness?

MR. GESSLER:  (Qbj ection, Your Honor.

MR. GRIMSLEY: Rule 608(a) allows this.

MR. GESSLER: He's asking for opinion
testinony. And |I'mnot sure M. Heaphy is an expert
on judging character. He certain hasn't been
qualified by the Court.

MR. GRIMSLEY: Your Honor, Colorado Rule
of Evidence 608(a) allows for extrinsic testinony by
I ndi vi dual s about a witness and specifically all ows
themto provide an opinion as to that witness's
character for truthful ness or untruthful ness.

M . Heaphy has a basis for doing so, and
he is allowed to do so.

I"'mcertainly willing to provide the
Court with | egal authority. |If the Court would like
briefing on this, |I think that would be fine, and we
can take the testinony and then just decide afterwards
whether it be stricken. But this is squarely within
the confines of Rule 608(a).

THE COURT: |I'mgoing to -- I'mgoing to
sustain the objection. You may ask hi mwhat parts of

his testinony they were contradicting by other
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evidence. But I'mnot going to |l et you have hi m opi ne
on whether or not he thinks that M. Patel is a
trut hful person

MR. GRI MSLEY: Ckay.

Q (By M. Ginsley) M. Heaphy, did your
teaminvestigate the claimthat the President had
aut hori zed 10- to 20,000 National Guard troops to be
on the ready?

A Absolutely. Yes, we did. W elicited
testinony about that from M. Patel's boss, the Acting
Secretary of Defense, Chris MIller, who | believe
testified on the record that there was no such order
aut hori zi ng the depl oynent of 10,000 or any ot her
nunber of National Guard troops.

Q Did you see --

MR GESSLER:  Your Honor, we woul d
object to that as hearsay and ask that it be stricken.

MR. GRI MSLEY: Your Honor, this was part
of the investigation. | was asking precisely what you
had said | could ask hi mabout.

MR, GESSLER. It -- the report is
hearsay. The comment -- any information wthin the
report about those statenents is hearsay. The
W tness's statenent is -- you know, the testinony --

the statenment that the witness is testifying to is
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hearsay. It's intended to prove the truth of the
matter asserted, and it's an out-of-court statenent.

If we had subpoena power and adequate
time, we would be able to talk to fornmer Secretary of
Def ense Mark Meadows -- or I'msorry -- Chief of Staff
Mar k Meadows. But -- I'msorry, Your Honor. |It's --

THE COURT: Ml ler.

MR, GESSLER: I'Il get the right nane
yet. Secretary of the Arny Mller.

But it is hearsay, Your Honor.

THE COURT: |'ve already accepted the
finding that they could find no evidence, including
for M. MIler, about the 10- to 20,000 -- 10- to
20, 000 troops.

So I'"'mgoing to sustain the objection
that the testinony is cunulative.

MR. GRIMSLEY: No further questions on
di rect, Your Honor.

MR, GESSLER  Just one nonent.

THE COURT: You should go now, while we
have pictures.

MR. GESSLER.  Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR GESSLER
Q Good afternoon, M. Heaphy.
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Is it -- and | apol ogi ze. Do you
pronounce your nanme Heaphy or Heaphy? |[|'ve heard it
bot h ways.

A Yeah. |It's Heaphy with a long A. Thank

you for the clarification.
Q Okay. Thank you very nuch.
So let me ask you a little bit about
your experience.
So have you had experience running |arge
I nvestigations?
A Yes. | was a U S. Attorney -- assistant
U S. Attorney where | ran large investigations and a
U S Attorney where | supervised them The
Charlottesville investigation was substantial and
actually simlar.
So, yes, before taking this position, |
had supervi sed ot her investigations.
Q kay. And were those investigations --
would it be fair to say they were grand jury

I nvestigations --

A Sone were and --

Q -- nostly?

A -- sSone were not.

Q Ckay. Did you supervise |large grand

jury investigations?
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A | did, yes, as a prosecutor, nany.

Q kay. So | think in your -- in your
declaration you had talked a little bit about sort of
t he nunber of docunents and nunber of w tnesses that

the Sel ect Commttee call ed.

Do you -- do you recall that?
A. Yes.
Q Ckay. And it tal ked about, you know,

maybe 1, 000-or-so witnesses and a mllion-or-so
docunents, those types of nunbers, correct?

A Yes.

Q And do you have experience, for exanple,
in grand juries in investigations of that size?

A | don't believe |I've ever had a grand
jury investigation that had quite that nany w t nesses
or docunents. No. This was probably a new peak in
terms of volune of information.

Q Wuld it be fair to say -- did you work
in grand jury investigations with over 100 w tnesses?

A Yes.

Q Ckay. And would it be fair to say that
you worked in grand jury investigations of over
100, 000 docunents?

A Definitely. Yes.

Q Ckay. And would you -- you'd agree with
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nme that those are -- | guess, would you agree that
t hose are substantial nunbers of docunments and

W t nesses?

A. | nmean, it's all relative, but yes.
Q kay.
A You get into the hundreds of thousands,

| would agree with you that that's substantial.
Q kay. And did any of those

i nvestigations result in indictnents?

A Yes.

Q Ckay. And after that indictnment, you
take that case to court, | assune, correct?

A Soneone does, yes.

Q And when | say you, | speak in the

coll ective, your office?

A Yeah.

Q Ckay.

A Yes, that's right. Yes.

Q And did you ever go to the judge and

say, Judge, we have a lot of wtnesses, well over

100 wi tnesses, and we have over 100, 000 docunents, and
so therefore, you should accept these as true for --
and you need not accept any nore for a conclusion of
guilt?

A No. The mpjority of -- when you say
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grand jury investigation, that is sinply a first step
in acrimnal case. And a judge, hinself or herself,
cannot make a sunmmary finding. |It's a jury decision,
and it has to be proven at a nuch different standard,
beyond a reasonabl e doubt .

So the procedural posture of the
crimnal process would not allow for what you're
suggesti ng.

Q Right. And part of the reason for that
I s because that evidence would be subjected to the
adversarial process.

Wul d you agree with ne on that?

A. Yes.
Q kay. So you don't just take the
evi dence, as hard as -- the Court doesn't take the

evi dence, despite how hard a prosecution office nmay
work at it, sinply at face value, but requires it al
to be subjected to the adversarial process, correct?
A In a crimnal case before a defendant
can be convicted, that is a higher standard of proof
than that which applies in a grand jury. Gand jury
I's probable cause. CGuilt in a crimnal case is guilt
beyond a reasonabl e doubt, and that's a higher
st andar d.

Q But for a Court to make that
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determ nation froma procedural standpoint, it has to

subj ect that evidence to the adversarial process,

correct?
A It is -- adversarial process, yes --
Q Ckay.
A -- is available in a crimnal

proceeding. Not in a grand jury proceeding.

Q Now, you had talked a little bit about
t he House nenbers -- the nenbers of the Select
Committee, their involvenment in the commttee's
activities, correct?

A Yes.

Q Ckay. And then how it differs from your
under st andi ng of the normal process, correct?

A Yeah. Anecdotally, | think our nenbers
were nore involved in the investigative process than
they typically are in other congressional commttees.

Q kay. And it sounds like -- and I'm
asking you to repeat some of your testinony, but |
just want to make sure |'mcl ear.

So you tal ked, for exanple, about
M. John Wods as a nenber of the investigatory staff,
correct?

A He was a co-I|eader of one of our five

I nvestigative teans --
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Q kay.

A -- yes. He was nore senior than other
| awyers and very nuch invol ved.

Q And you received his nane through a -- a
reference from Representative Cheney.

How di d that work?

A Yes. | believe Ms. Cheney introduced
John to ne as a potential staffer and asked ne to
speak with him And when | did and got to see his
qualifications, we hired himto co-lead the gold team
And he al so had kind of collateral duty of being
counsel to Ms. Cheney.

Q And Representative Kinzinger also
recommended an attorney, correct?

A I think with M. Kinzinger his | awer
was al ready on the staff, and Kinzi nger asked if he
be sort of designated as -- his collateral duty was to
be counsel to M. Kinzinger. He was a | awer who cane
to us fromthe Central Intelligence Agency named Steve
Dubai (phonetic).

Q And so did he represent Representative
Ki nzinger in the -- did he have an attorney-client
relationship with Representative Kinzinger at the sane
time he was a staff nenber on the commttee?

A. He was staff nenmber on the commttee
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exclusively, but part of his responsibility was to
sort of be M. Kinzinger's counsel. So he had
separate conversations with M. Kinzinger of which
was not part of.

Q Ckay. Now, you said normally -- and I'm
just trying to get a sense of the extent of your
know edge.

You said normal |y congressional
comm ttees don't include sort of seasoned
i nvestigators of the type that you appointed or hired
on the commttee; is that correct?

A Per haps a generalization, but ny
anecdotal inpression is that the sort of professional
background of the |awers that we hired on the Sel ect
Committee is atypical for congressional staff.
Congressional staff |awers are generally, Iike,
policy people and experts on policy, whereas | was
| ooki ng nore for investigative experience.

And there are people in Congress with
I nvestigative experience, but not as nuch as in the
Depart nment of Justi ce.

Q Okay. Now, | think your -- in your
declaration you talked a little about the nenbers and
t he purpose of the commttee.

What was the purpose of the committee?
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A To find the facts and circunstances that
informed the insurrection, the attack on the Capitol,
and to make reconmmendations to try to instill --
noti vate changes in law that woul d make sim | ar
attacks in the future less likely.

Q And the nenbers thenselves, is it your
belief that they went into the commttee with an open
mnd as to the conclusions of the commttee?

A They were present for the event, so they
certainly had sone preconcei ved sense of what
happened. But in terns of the overall findings for
the conmttee, yes, | do believe that they were
open-m nded as to where the facts would | ead as we
conducted the investigation.

Q kay. And was one of the concl usions of
the conmttee that President Trunp engaged in an

i nsurrection?

A Yes.
Q kay. So was Representative Bennie
Thonpson, he was -- was he the chair, am| correct, of

the coomttee, or a co-chair?
Yes.
Ckay.

He was the chairman, yes.

o > O »

Ckay. 1'd like to show you what's
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Exhi bit 1084.
MR. GRI MSLEY: And, Your Honor, |

beli eve these are going to be tweets that were sent by

nmenbers of the commttee at sone point after
January 6. W would object. The -- M. Heaphy does
not have personal know edge of these. They have not

been aut henti cat ed.

But in any event, if the insinuation is

t hat sonehow only the nenbers of the conmttee had a

preconcei ved notion as to M. Trunp's invol venent, we

woul d |'i ke the opportunity on redirect to show the
many menbers of the Republican caucus who al so had a
simlar view after January 6.

THE COURT: [I'mgoing to allow you to

show the tweets, so the objection is overruled to the

extent it's objecting to the tweets.

MR. CGESSLER  Ckay. Thank you, Your

Honor .

Coul d you show Exhi bit 1084, pl ease.

Ch, boy. | can't even read that nyself.

May | use your conputer here?

MR CGRI MSLEY:  Yes.

MR. GESSLER: Ckay.

MR. GRIMSLEY: You can cone stand over
her e.
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MR. GESSLER. W're just having sone

technol ogi cal funbling on ny part, M. Heaphy. I

apol ogi ze.

Q (By M. Gessler) So, M. Heaphy, do you
see this -- do you see this exhibit?

A Yes.

Q kay. And do you see that that was sent

by Representative Bennie Thonpson?

A | see sone tweets that he issued, it
| ooks |i ke, on January 6, the day itself, yes.

Q kay. And do you see where he tweeted
“"Trunp fed this vile nonster"” -- |I'msorry. Said,
“"Fed this nonster with his vile and dangerous talk."

Do you see that?

A | do.

Q Ckay. Is it your view that that
statenment is consistent with going into the January 6
conmttee with a fair and open m nd?

A | think there were things that were
obvi ous on January 6, |ike what Congressman Thonpson
said. But the facts and circunstances that gave rise
to those events was uncertain, and that was the task
of the commttee.

So, yes, | don't consider that statenent

to be one that's cl osed-m nded at all.
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Q And if | renmenber correctly, the
commttee -- one of the things that the conmttee
concl uded was that President Trunp, hinmself, was
responsi ble for events -- for the violence that
occurred on January 6; is that correct?

A Presi dent Trunp and others, the
conspirators, yes.

Q kay. And so I'd like to -- we scrolled
down a little bit. [1'd like you to | ook at that
second tweet where it says "The events of today" --
referring to January 6 -- "are the inevitable result
of the tyrannical and idiotic |eadership of Donald
Trunp. "

In your view, would you view those as
consistent with soneone entering into these -- an
I nvestigation wwth a fair and open m nd?

A Yes. Again, it depends on what you nean
by fair and open mnd. There were sone things that
wer e obvi ous on January 6. But the overall view of
what facts and circunstances infornmed those events was
very nmuch an open question and was the prinmary task of
the commttee.

So, yes, | would consider Chairnan
Thonpson to be open-m nded t hroughout the course of

the investigation.
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Q kay.

MR. CGESSLER  Could we go to
Exhi bit 1085, pl ease?

Q (By M. Gessler) And do you see that
first tweet where it says "Fornmer President Trunp has
to be held accountable for his actions that
precipitated the riot at the U S. Capitol on
January 6"? Do you see that?

A | do.

Q And is, in your view, that statenent
consi stent with sonmeone going into this investigation
with an open m nd?

A Sane response. Yes.

Q Okay. And you see where he wote on
January 29, it says "Donald Trunp threatened our
entire denocracy by instigating this attack on our
nation's Capitol."

Do you see that?

A | do, yes.

Q And you say that when Representative
Thonpson said that President Trunp threatened our
denocracy by instigating -- he instigated the attack,
that he's entering into the investigation and
del i berations with an open m nd?

A | don't think he's open-m nded about
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that fact, but he's certainly open-m nded about the
scope of the investigation. | think that fact was
obvi ous on January 6 --

Q That Donald Trunp --

-- that it was plugged into --

Q I["msorry. | apol ogize.
A Go ahead.
Q Go ahead.
THE COURT: Pl ease finish your answer.
A So -- yeah. You start any investigation

with certain things you know and certain things you
don't know. The fact that President Trunp instigated
the attack was obvious on January 6 just fromhis
words on the -- during his speech on the Ellipse. W
wer e plugging those facts into what notivated them
how he reacted to them the facts and circunstances
and the response of | aw enforcenent and ot herw se.

So just because certain facts are sort
of obvious at the beginning of an investigation
doesn't nmean that the investigation has reached a
conclusion or is closed-m nded.

So, again, to answer your question, |
don't believe that that statenent reflects that there
was a -- you know, that he was -- | think your term

was "closed-m nded."” Wile certain facts were, in his
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view, established, we still needed to plug theminto a
much broader context.

Q (By M. Gessler) Do you think from
those statenents that Representative Thonpson coul d be
fair and inpartial in his investigative approach for
January 67?

A Absol utely. And he was throughout,

t hroughout the entire investigation.

Q Ckay. You see where Representative
Thonpson in his tweet included this sort of block
statenent that says "He summoned the nob, assenbl ed
the nob, and he |lit the flane of the attack."”

Do you see that?

A | do.

Q kay. And it's your view, |'m assum ng,
that that is fully consistent wwth himbeing fair and
inpartial with respect to investigating President
Trunp's cul pability or non-cul pability for the events
of January 67

A We were not investigating the
cul pability or non-culpability of any one person. W
were investigating the facts and circunstances that
informed the attack on the Capitol. Certain things
wer e obvi ous at the beginning; other things were not.

So in terns of his overall approach to
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the investigation to fill out all of the rel evant

facts and circunstances, | don't believe he was in any

way biased or had a preconcei ved notion.

Q So you said there were certain facts
that were obvious at the start of the investigation.
And | believe -- and | just want to make sure |'m
correct -- that one of the facts that was obvi ous at
the start of the investigation was that Donald Trunp
I nstigated the violence.

Is that correct?

A Donal d Trunp tal ked about vi ol ence
directly, yes, during his speech on the Ellipse.

Q So is that a yes to ny question?

A l"'msorry. Repeat the question.

MR. GESSLER  Could the court reporter
pl ease repeat the question?

THE COURT: Yeah.

(Previous question was read back.)

THE WTNESS: |'msorry. | could barel
hear. Wat was it again?

THE COURT: Yeah. | can read it. [|I'm
going to read it because you can't hear the court
reporter because she doesn't have a m crophone.

So the question was "So you said there

were certain facts that were obvious at the start of

y
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the investigation, and | believe -- and | just want to
make sure I'mcorrect -- that one of the facts that
was obvious at the start of the investigation was that
Donal d Trunp instigated the violence; is that
correct?"

A Yes. Donald Trunmp said, "You have to
fight like hell or you won't have a country anynore."
That was sonething that was stated at the Elli pse,
which did, in fact, instigate violence.

So, yes, the answer to that question
woul d be yes.

Q (By M. Gessler) GOkay. Let's go to
Exhi bit 1086.

WAs Representative Lofgren a nmenber of
t he conmm ssi on?

A She was a nenber of the Sel ect
Comm ttee, yes.

Q l"'msorry. The conmttee. M
apol ogi es.

So I'mgoing to show you what's
desi gnated as Exhibit 1086. And in that -- are you

able to see that?

A Yes.
Q kay. And | ask you that because at the
noment | can't see you. But we'll continue fromthe
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video. | can certainly hear you.

And she says in the |ast sentence of
that tweet, "Trunp incited this, and he's a threat to
the security of our country."

Is it your testinony that that statenent
Is consistent with being fair and inpartial in the
i nvestigation?

A Yes.
Q Ckay.
MR. GESSLER: Let's go to Exhibit 1087.
Q (By M. Gessler) And this, it |ooks
like at the top, is an official press statenent from
Ms. Lofgren. And in it she says that --

MR. GESSLER  Can you scroll down just a
little bit?

Excuse ne one nonent, M. Heaphy.

Q (By M. Gessler) She says -- if you see

t hat paragraph that begins in italicized font towards
the bottom-- towards the bottomof it: "Today we
don't need a long investigation to know the President
incited right-wing terrorists to attack Congress" --
"the Congress to try to overturn constitutional
gover nnent . "

And it's your view that that statenent

Is consistent with Ms. Lofgren being fair and
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inpartial on the commttee; is that correct?

A Yeah. Like -- | would characterize that
and every -- and all of these tweets as essentially
sort of hypothesis based on observations at that point
that certainly inforned the investigation. But |
don't consider themto represent a closed m nd about
t hose facts and circunstances.

Sane answer as | had with Chairman
Thonpson's tweets.

Q Ckay.

A Yes, they certainly had opinions at the
begi nni ng based on observations that | woul d cal
hypot heses that were a starting point. But we were
conpari ng everything we | earned to those hypot heses.
That' s what happens in an investigation.

Q Ckay. |I'mgoing to go through a nunber

of additional exhibits. W'I|l go through them

quickly. 1'll ask you the sane questions. | assune
you'll give ne the sanme answers. And we'll --

A Yeah.

Q -- try to --

A Yeah. You provided these to ne earlier
today, and |'ve seen themall. And, yes, | will have

the sanme answer to all of the nenber tweets reflecting

this perspective.
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Q kay. So let's do this since we
personally, on our side, didn't provide them [|'m
just going to go through the exhibits, and |I' m going

to say "lIs that one of the exhibits you saw to which

you woul d provide the sanme answer if | read you parts

of the exhibit?"

Can we do that?

THE COURT: So |'mnot going to put this

into evidence. |It's being used for inpeachnent. So
if you want nme to hear the inpeachnent, you're
unfortunately going to have to wal k through it.

MR. GESSLER Let's wal k right through
it then.

Let's go to Exhibit 1088, please.

MR. GRI MSLEY: And, Your Honor, | would

object to this being inpeachnent because it's not
I npeaching the witness's testinony at all.

THE COURT: Well, yes, it is. |It's

i npeaching his -- he says that everybody was fair and

open to any possibilities of where the investigation
could lead. And M. Gessler is saying, no, they
weren't.
| think that's proper inpeachnent.
MR. GESSLER: Thank you, Your Honor.
Q (By M. Gessler) So do you see this
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exhi bit here?

A | do, yes.

Q So it says "While we were perform ng our
duties, the President of the United States in an
unconsci onabl e act of sedition and insurrection
incited a violent nob to attack the Capitol."

Do you see that?

A | do.

Q And in your viewis that consistent with
soneone being fair and inpartial in an investigation?

A | think that was M. Schiff's hypothesis
i nformed by events that he observed, but does not
reflect himor others to have a closed m nd.

MR. CGESSLER (Ckay. Let's goto
Exhi bit 1095, pl ease.

Q (By M. Gessler) One nonent,

M . Heaphy.

And it says -- towards the end of the
first paragraph, it says "Aguil ar spoke on the House
floor to call on his Republican coll eagues to uphol d
their oaths of office by holding the President
account abl e and supporting i npeachnent."”

So here is where Representative Aguil ar
Is asking others to hold the President accountable and

support i npeachnent.
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And then later in the next paragraph, it
says "Wen the President sent a nob to the Capitol
radi calized by his |lies about the assault on free and
fair elections to stop the counting of the electora
votes, he nade it clear that he poses a grave threat
to our denocracy."

In your view, that statenment is al so
consistent with Representative Aguilar being fair and
inpartial in the investigation into January 67

A Yeah. The reference of inpeachnent is
i nstructive because there was a proceedi ng i n Congress
seeking to inpeach the President based on the sane --
sonme of the sane facts that were at issue in our
i nvestigation. And I think all nine nmenbers had
al ready voted that he should be inpeached when t hat
proceedi ng took place before the commttee even
start ed.

So, yes, they had nade sone prelimnary
det erm nati ons, hypot heses, based on what they saw,
but, again, wanted us to plug that into and test
against all of the evidence that we were finding.

So | don't believe M. Aguilar or any of
the others had nmade any concl usi on other than that
prelimnary one informng that inpeachnent veto.

Q Ckay. Do you see where it says
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Representati ve Stephanie Murphy -- |I'm show ng you
tweets from her.

Was she a nenber of the Sel ect
Comm ttee?

A Yes, she was.

Q kay. And here she says "the President
incited a violent insurrection against our denocracy,
proof he's unable to uphold the Constitution.”

Is that statenment consistent with her
being fair and inpartial in this investigation?

A Yes. | believe so.

MR. GESSLER (Okay. Let's goto
Exhi bit 1099, please. And scroll down, please.

Q (By M. Gessler) Gkay. So this says
that "The ni ne inpeachnent managers will present" --
this is the second-to-the-|last paragraph.

"The nine inpeachnment managers appoi nt ed
by the House of Representatives will present
overwhel m ng evi dence of the facts of former President
Trunp's incitenment of the violent insurrection that
took place in and around the Capitol on January 6,
2021."

Is that statement consistent with
Representative Raskin's ability to be fair and

inpartial as a nmenber of the conmttee?
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A Yes. Sane response. M. Raskin led the
I npeachnment proceeding as the chief prosecutor, if you
will. But | don't believe that made hi m cl osed- m nded
about the overall facts and circunstances that gave
rise to those actions.

Q kay. So even though he said there was
"“overwhel m ng evi dence,"” and even though he said there
was overwhel m ng evi dence that President Trunp had
incited a violent insurrection, and even though he
actually led the prosecution of President Trunp,
you're saying that he was -- he remained fair and
inmpartial in determning the conclusion in
I nvestigating and comng up with conclusions on the
January 6 Select Commttee; is that correct?

A Yes, because the goal of the January 6
conm ttee was not about the culpability of any one
person. It was about the overall facts and
ci rcunstances that inforned the attack. All of the
vari ous conponents of it.

The President's incitenent of a violent
i nsurrection was one anong hundreds of facts and
circunstances that were considered. And even that, if
t here had been contrary evidence, we woul d have
presented that.

So | don't believe any of these
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statenments about this one fact anong nmany represent
that any of our nenbers were, to use your term
“cl osed-m nded” in the approach to the investigation.
Q "Il represent to you that | have not
used "cl osed-m nded,"” but |I'mnot going to object to
your characterization.
Let's go to the next --
A Ch, | apol ogi ze.
MR, GESSLER: Let's go to the next
exhibit, 1101, please.
Q (By M. Gessler) So here it says -- and
this is aremark from-- I'll represent to you that
this is a remark from Representative Luri a.

Did Representative Luria serve on the

comm ssion -- I'"msorry, on the conmttee?
A. Yes, on the commttee, she did.
Q Ckay. And here it says that --

“encour aged and enbol dened by President Trunp."
Do you agree with ne that that statenent
I ndi cates that President Trunp encouraged and
enbol dened people, that that's the neaning of that
phrase?
A | believe that's what Ms. Luria
I nt ended, yes.

Q Ckay. And it's your belief that that
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statenment is consistent with the investigation -- with

the fair and inpartial investigation by the January 6

commttee; is that correct?
A. Yes.
Q kay.

MR GESSLER Let's go to Exhibit 1105,

pl ease.

Q (By M. Gessler) And this |looks Iike an

official statenment from Representative Cheney; is that

correct?

A | think so, yes.

Ckay. And did Representative Cheney
serve on the Select Commttee?

A She was the vice chai rwoman of the
Sel ect Committee.

Q Ckay.

MR. GESSLER  And scroll up just a
little bit. I'msorry, scroll down.

Q (By M. Gessler) And so do you see
where it says "The President of the United States
summoned this nob, assenbled the nob, and it the
flame of this attack. Everything that foll owed was
his doing. None of this would have happened w t hout
the President"? Do you see where it says that?

A | do, yes.
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Q And is that statenent consistent with
Represent ati ve Cheney approaching the -- approaching
the workings of the Select Coormittee in a fair and
I npartial manner?

A | believe Ms. Cheney was always fair and
inpartial, yes. And | apologize for using the wong
term before, "closed-m nded."

Al'l of the nenbers were fair and
i npartial throughout the process.

Q kay. There is no apol ogy needed,
al t hough | appreciate that.

MR. GESSLER Let's | ook at
Exhibit 1106, please.

Q (By M. Gessler) And this |Iooks like an

official statenent from Representative Kinzinger; is

that correct?

A. I think so, yes.

Q kay. And if you look at sort of the
second -- I'msorry -- the third paragraph, the final
paragraph 1'll say, where it says "There is no doubt

in ny mnd that the President of the United States
broke his oath of office and incited this
I nsurrection.”

Do you see where it says that?

A. Yes.
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Q kay. And is that statenent consistent
wi t h approaching the workings of the comm ssion in a
fair and inpartial manner?
A. | believe so, yes.
And this also re-remnds ne that all --
I think all of these statenents that you're show ng ne
were put forth at the tinme of the inpeachnent

proceeding. And they were declaring their position on

I npeachnment. "1 wll vote" -- | believe he says in
this very statenent, "I wll vote for inpeachnent.”
So they had made it -- he had made a

personal decision that wwth what he had seen and had

been presented was sufficient to vote in favor of

I npeachnent .
Qur | ens was nuch broader --
Q Ckay.
A. -- in terns of -- and had a very

different standard. So | don't believe that it --
M. Kinzinger or any others were anything other than

fair and inpartial --

Q So let's tal k about --
A -- in that.
Q -- let's tal k about that inpeachnent

proceedi ng for a second.

So the i npeachnment proceeding, is it
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your understanding that the Articles of |npeachnent
wer e whet her or not President Trunp had engaged in
an -- in an insurrection; is that correct?

A. Yeah. | was not involved in that, and
don't renmenber the specific allegations in the
Articles. Generally, ny belief is they believed he
was unfit to continue service, but |I just don't recal
the specific Articles of |npeachnent.

Q Ckay.

A | think they did involve insurrection,
but | just don't recall.

Q kay. |I'mgoing to represent to you for
pur poses of ny question, in fact it did include a vote
on whet her or not President Trunmp incited an
i nsurrection.

And you said that all nenbers of the
conmm ssi on had voted yes on the inpeachnment question;
Is that correct?

A | believe that's right, yes.

Q Ckay. Do you know how many -- do you

know, roughly, what the vote was overall?

A | don't --

Q Ckay.

A -- recall. | -- I"msorry. | don't
recall. | think all Denocrats and sone Republicans
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voted for inpeachnent.

Q Ckay. |'mgoing to represent to you
that there were 232 votes in favor of inpeachnent,
whi ch constituted 54 percent of the voting nenbers.
And I'mgoing to represent to you that 197 nenbers
voted no, which constituted 46 percent.

What percentage -- just to be sure
agai n, what percentage of the nenbers of the Sel ect
Conmm ssi on voted no on the inpeachnent?

A | don't believe any of our nenbers had
previously voted no. | believe all of themare in
that 54 percent mpjority that voted yes.

Q Ckay. So would you agree with ne, then
that with respect to the perspective that President
Trunmp incited an insurrection, that 46 percent of the
menbers of Congress, their points of view were not
represented on the commttee?

A That assunes that everyone who voted no
voted true to their conscience and their personal
belief. And I'mnot certain | can say that that was
accurate. | think a | ot of people voted no when they
actual ly thought he shoul d have been. That's ny
per sonal opinion.

Q Ckay. Now, did the commttee have any

mnority -- any staff that was controlled by a
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mnority opinion? Let ne back up alittle bit.

I's it your understandi ng that
congressional conmttees normally have a majority
staff and a mnority staff?

A Yes.

Q kay. And your comm ssion did -- and
your procedures for the Select Conmttee did not have
a separate mnority staff; is that correct?

A We had one staff, that's right. There

was not a mpjority and a mnority.

Q kay. Were there any -- do you know of
any other commssionin -- or I'msorry --
commttee -- and | understand the |imtations of your

testinony earlier.

But are you aware of any other conmttee
I n congressional history or nodern congressi ona
hi story that |acked a second mnority staff?

A | just don't know. There may be, but |
just -- | don't have any personal know edge of a point
of conpari son.

Q Ckay. Let's --

MR. CGESSLER  One nonent, please.
Excuse ne just one nonent, please, Your Honor. |I'm
going to pull up what's been marked as Exhibit 1108.
Q (By M. Gessler) Do you see that?
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A | do.
Q kay. Let's go to the third page of
that, the top of the third page.
Do you see the paragraph that begins
with "There was a | ot of advance intelligence about
| aw enforcenent"?
Do you see that?
A | do. Yes.
Q And that's a quote. And | believe the
article quotes you.
Did you nake that statenent?
A | did.
Ckay. And you said there was a | ot of
intel in advance that was pretty specific, and "it was
enough, in our view, for |aw enforcenent to have done

a better job," correct?

A Have done a better job, yes.

Q kay.

A | still believe that to be accurate.

Q Ckay. And that advance intelligence was

about the potential for violence at the Capitol,
correct?

A Yes.

Q kay. Now, when you say "advance

intelligence,” did you nean intelligence reports
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appearing before January 6?

A Yes.

Q kay. Do you renenber how far in
advance, by any chance? | nean, the spectrum of
advance know edge, do you have any nenory? |'mtrying

to get a sense.

Was it, you know, one hour before the
start of January 6? Wis it two years before the start
of January 67

Can you provide a tine franme there?

A Yeah. | can try -- | can tie it very
specifically to a tweet from President Trunp on
Decenber the 19th where he nade a very first reference
to January 6 and encouraged people to cone to the
Capitol and said "Big protest in D.C. Be there. WII
be wild."

It was i medi ately thereafter that the
intelligence started showi ng people's intent to cone
and the potential for violence. That was the spark
really that ultimately erupted in violence on
January 6.

Q kay. And so you started receiving lots
of intel after that tweet, correct?

| --

Q O various | aw enforcenent agencies
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received that intel after -- after that tweet?

Yes.

Q kay. Okay. And let's go to the ninth
page.

Ckay. Now, you see -- okay. Do you see
where it says "One of the tips entered in Guardi an on
Decenber 27 came from a person who was reading traffic
on a website called the TheDonald.win, a hive of
January 6 rhetoric.”

Do you see that?

A | do.
Q Ckay. What was Guardi an?
A Guardi an was an FBlI systemin which

field agents submt information into a central
dat abase. And they're called guardians. The tips
t hensel ves are cal |l ed guardi ans.

And the FBI, | believe, received 50, 55
guardi ans that were all placed under that CERTUNREST
unbrella. And | believe that this piece from
TheDonal d. wi n was one such guardi an.

Q Ckay. And it says:

"' They think they will have a | arge
enough group to march into D.C. arned and wi ||
out nunber the police so can't be stopped,’ the tipster

wote. 'They believe that since the el ection was
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stolen that it's their constitutional right to
overtake the governnent, and during this coup no | aws
apply . . . Their plan is to kill people. Please take
this tip seriously and investigate further."'"

Was that one of the pieces of evidence
or one of the -- was that the tip that was entered

i nto Guardi an on Decenber 277?

A That was one of many tips that were
entered into the Guardian system | don't recall this
one specifically, but I -- | know that was

Decenber 27. But t hat sounds consistent with the kind

of information that was starting to energe in -- in
bet ween Decenber 19 and between -- and the attack on
the Capitol.

Q kay. Now, did you or the commttee
forman opinion that there was a -- that there were

pl ans for violence that were made in advance of
January 67?

A Yes. | believe the Proud Boys, the Cath
Keepers, there were nultiple people in the crowd that
di d have very specific plans to conmt acts of
vi ol ence at the Capitol on January 6.

Q Ckay.

A And |"msorry. | believe there have

been crimnal convictions to that effect, seditious
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conspiracy, which requires a use of force, in crimna

courts, separate and apart fromthis commttee

process.
Q kay. Now, let ne ask you this: This

article also says -- this article also says -- and I'm

| ooking for the quote, but I'Il sinply ask you -- that

the final conm ssion reports downplay the failures of
other -- of |law enforcenent agencies to fully prepare
for January 6.

Do you agree with that conclusion in the
article?

A No. No. W published every interview
that we did with [ aw enforcenent and otherw se. There
were several appendices to the report as well that
detailed |l aw enforcenment failures. So | don't believe
anyt hi ng was downpl ayed in the report.

Q Ckay.

A "Il say that the report puts together
t he whole facts and circunstances. Failures of |aw
enforcenent was a context, but it took nothing away in
our view fromthe proxinate cause of the event, which
was President Trunp inciting the nob.

That | aw enforcenment failures nmade
vi ol ence, unfortunately, nore prevalent, but it did

not detract fromthe overall conclusion that the
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causation of the attack was the President's statenents
and the whol e conspiracy to disrupt the transfer of
power in the joint session.

Q Ckay. And that causation was one of the
obvi ous facts that nenbers of the comm ssion and
yoursel f concl uded had occurred even before the
January 6 Select Conmittee began its investigations,
correct?

A | guess | would call it nore of a -- an
hypot hesis with which we started. It was what they
al ready decided at |least prelimnarily through the

| npeachnment process. But we were continually testing

our evidence agai nst that hypothesis. It did not
change. It ultimately reinforced our conclusions --

Q So --

A -- over the course of our investigation.

Q So let me ask you this. And we --
obviously, this transcript will be used as part of the

proposed findings of fact and concl usi ons of |aw and
used by the judge.

But I'Il represent to you that earlier
i n your testinony you stated that the fact that
President Trunp instigated was viewed as a fact as --
t hat was obvi ous on January 6; is that correct?

A At the beginning, yes, it was obvious.
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But I would classify it as an obvious fact which gave
rise to an operating hypothesis that infornmed the
approach to the investigation. Continually tested by
evi dence.

Q So you're saying that it began as an
obvious fact, it then becane a hypothesis, and then it
resulted in the sane conclusion at the end of the
commttee's work; is that correct?

A No. It never changed. It was -- it's
sonet hing that was obvious fromthe events of the day,
from people that were there. It was the hypothesis
that began the investigation. It infornmed the
I npeachnent proceedi ng.

But 1'msaying we tested it, as you
al ways do in an investigation, against other facts as
they energe. And it never changed. The hypot hesis
was not rebutted or disputed, so there's no evol ution.
But it was, to be clear, tested and
pl ugged into a much nore ful some body of work beyond
what had been obvious at the tine of those tweets and
t he i npeachnent proceedi ng.

Q kay. So, M. Heaphy, you were -- you
wer e appoi nted by President Cbama as a U. S. Attorney,
correct?

A. Yes.
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1 Q And President Obhana was and, | believe,
2 still is a Denocrat, correct?
3 A Yes, he is.
4 Q Ckay. And you were appointed to the
5 January 6 conmttee as an investigator by
6 Representative Pelosi; is that correct?
7 A Wel |, Chairman Thonpson nade the
8 deci sion, but, yes, the Speaker was involved in the
9 hiring of the senior staff.
10 Q kay. And bot h forner-Speaker Pel osi
11 and Representative Thonpson, they were both Denobcrats,
12 correct?
13 Yes, that's correct.
14 Q (kay. Have you ever been appointed to a
15 position by a Republican?
16 A I don't think so. No.
17 Q Ckay.
18 A No. |'ve only been appointed --
19 Q In fact, you were fired -- |I'msorry.
20 Did | cut you off? Please conplete your
21 guestion [sic]. | apol ogize.
22 A No. If you want to tal k about the
23 firing, I'm happy to.
24 | was renoved in nmy position as
25 Uni versity counsel by a Republican attorney general
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who defeated an incunbent Denocrat. | was an
assi stant attorney general of Virginia as University
counsel. And wi thout explanation, wthout -- over the
objection of ny client, the University -- the new
Republ i can attorney general term nated ny | eave of
absence while | was working on the Select Commttee.

Q Thank you, M. Heaphy. You just saved
me a few questions, so | appreciate that openness.

Now, M. Heaphy, you've nmade a nunber of

political contributions over the years, correct?

A Yes.

Q Ckay. 1'll see if we can short-circuit

a nunber of questions.

But have you ever -- have you ever nade
contributions -- have you nmade any contributions to
Denocr at s?

A Yes.
Q In fact, alnost, if not all, of your

contributions have been to Denocrats, correct?

A. | think so. | don't know for sure, but
Il -- I don't recall right now making a contribution to
a Republi can.

Q I"'msorry. D d you say you don't recal
maki ng a contribution to a Republican?

A. | do not.
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Q kay.
A I was tal ki ng about M. John Wods when
he ran for Senate. | just don't think I -- | don't

believe I did.

THE STENOGRAPHER: Can he repeat that
name?

THE COURT: Can you repeat? Wat was
the nanme of the person that you considered nmaking a
contribution to?

A John was a staffer on -- of the
January 6 conmttee, and he left to run for the Senate
in Mssouri. | my -- | just don't knowif |I gave him
noney or not. | took a huge pay cut to be on the
Select Conmttee, so | may not.

But -- yeah. To back up -- so to be
clear, I'ma Denocrat. |'ve given noney to Denocrats
my whole life. That's right.

Q (By M. Gessler) GCkay. Are you
currently investigating or seeking the possibility of
bei ng appointed as a federal judge?

A No.

Q Ckay. Have you had any conversations
wi th anyone about seeking a federal judicial
appoi nt nent ?

MR. GRI MSLEY: (bjection.
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A | have had conversations with so many
people. I'mnot interested in being a federal judge.
Wth all due respect to judges, no, | --

Q (By M. Gessler) | amnot insulted by
that answer. It's a difficult job.

MR. CGESSLER  One nonent, please.

M . Heaphy, thank you very much for your
time today. | have no further questions --

THE WTNESS: Thank you.

MR. GESSLER: -- right now.

THE W TNESS: Thank you.

THE COURT: All right. Any redirect?

MR. GRI MSLEY: Yes, Your Honor.

REDI RECT EXAM NATI ON

BY MR GRI MSLEY:

Q M. Heaphy, | think you may have
answered this question.

But you had answered in response to nmany
guesti ons about statenents and tweets that had been
i ssued in kind of the January 2021 tine frane that
they were hypot heses that were tested.
How were those hypot heses tested by the
i nvestigative staff on the January 6 conmmttee?
A We conpared themto what we were hearing

fromother wtnesses, what we were seeing in

U S. Legal Support | www. usl egal support.com 209




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

docunents, fromwhat we were |earning fromour review
of open-source material. Every investigation starts
with a hypothesis. [It's just the nature of it. It's
the suspect in a crimnal investigation. Sonetines
that's reinforced; sonetinmes that's rebutted.

So it's hard to answer that question,
M. Ginsley, because literally everything we did was
al ways plugging in, continuing to synthesize, and
conparing it to our understanding of facts and
ci rcunst ances.

Q And if you had found evidence that
contradi cted that hypothesis, what would you have
done?

A Absol utely, we would have found it as
such. We woul d have nade that clear. Wen | was
hired by the chairman, he gave ne an instruction that
was reinforced throughout, which is follow the facts
and circunstances, wherever they lead. And that's
what we tried to do. W followed them

They ended up affirm ng the hypothesis,
but that was a constant reassessnent in the course of
our work.

Q And after over a year of investigation
and di scussions with the nunerous w tnesses that you

all had and the review of docunents and vi deo, what
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was the -- in testing that hypothesis, what was the
conclusion of the January 6 comrittee with regard to
President Trunp's culpability in the January 6 attack?
A. Well, over the course of our hearings in
the report, the conclusion we found as fact was that
there was an intentional, nultipart plan led by the
President and facilitated by himand others to disrupt
the joint session and prevent the transfer of power.
It's pal pabl e t hroughout our heari ngs,

and it's explicitly stated in our report.

Q And what were your concl usions about
whet her
THE COURT: 1'll ask you to start over.
Q (By M. Ginsley) Wat were your

concl usi ons about whether President Trunp incited a
violent insurrection on January 67

A Hi s incitenent of violence was the final
step of that nmultipart prong to try to disrupt the
transfer of power. W reinforced the hypothesis of
his incitement. It broadened fromjust his words at
the Ellipse, "Fight Iike hell or not have a country

anynore," to a nmuch broader pattern, which inciting
the nob was just one final desperate step.
Q Now t here has been sone suggestion that

the January 6 commttee was popul ated by Denocrats and
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RI NOs who had al ready prejudged President Trunp's
guilt.
Are you famliar with other nenbers of
Congress who had al so made statenents in the weeks and
nont hs after the attack on January 6 regarding
President Trump's cul pability, including Republicans?
A Yeah. | believe our hearings featured
sone statenents by Leader McCarthy and Senat or
Mnority Leader McConnell and ot her Republicans
essentially agreeing that the President bore every
responsibility and incited the violence. Those things
canme up soon after the events in the course of the
I npeachnent proceedi ngs.
MR. GRIMSLEY: Are you just waiting?
MR GESSLER  (Noddi ng head.)
Q (By M. Ginsley) You had nentioned
t hat Speaker McCarthy said that President Trunp, in

the days after the attack, bore responsibility,

correct?
MR. GESSLER:  Your Honor, | amgoing to
obj ect --
A Yes.
MR GESSLER: -- to this line of
questioning. | asked himhis understanding with

respect to actual nenbers of the commttee, because
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we' re tal king about the processes of the conmmttee,
not processes or political opinions people may have
had outside of the conmittee. Those are not rel evant
nor part of ny questioning, nor do we think
appropriate for part of the direct exam

MR. GRIMSLEY: Well, there was a
suggestion, Your Honor, that if one held a certain
opi nion shortly after January 6, they were
cl osed- m nded and wouldn't change it. But | think
Speaker McCarthy -- or fornmer-Speaker McCarthy is a
pretty good exanpl e of sonebody whose opi nion nmay have
changed over tine.

THE COURT: | think that you can bring
in hearsay to inpeach, but I'mnot sure that you can
bring in hearsay to rehabilitate the inpeachnent.
Plus, | really don't -- so I'mgoing to sustain the
obj ecti on.

MR. GRIMSLEY: That's fine, Your Honor.
"Il nove on. | think the point is nade.

Q (By M. Ginsley) You were asked sone
guestions about Exhibit 1108, which was an article, |
t hi nk published earlier this year, in which you gave
sonme quotes or at |least there were sone things you
said were quoted in.

Do you recall that?
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A | do.

Q And do you recall there being sone
effort to use the quotes fromthat article to suggest
that the January 6 commttee had sonehow omtted key
evi dence?

A Yes. | think Congresswonman G eene used
aclip--alink to that interview and suggested t hat
the January 6 commttee found that the | aw enforcenent
was at fault. And | rebutted that in ny first and
only series of tweets. The only tine |'ve ever
actually tweeted sonething was a direct response to
her in the wake of that NBC report.

MR. GRIMSLEY: Can we put up Plaintiffs'
Exhi bit 320, please.

MR CGESSLER:  Your Honor, | guess |
woul d object to this. The question was did he agree
with the statenent in that article. He said no, did
not authenticate it, did not endorse it, and that was

sort of the end of it.

MR. GRIMSLEY: | think the article was
brought up to suggest that there were other -- yes,
exactly.

THE COURT: Dissent anmpong the ranks.

Q (By M. Ginsley) Do you see

Plaintiffs' Exhibit 3207
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A | do.

Q Was that one of the tweets, your
15 mnutes of fame on Twitter, where you sent out a
tweet following the publication of the article?

A Yeah. | think | actually opened ny
account that day for this purpose. And there were
maybe three or four successive statenents that
directly addressed ny statenents in that article.

And, yes, this looks like the first or

one of the series of tweets that -- it |ooks |like
February 5, | see was the date.

Q Could you read this tweet, please?

A “"President Trunp and his co-conspirators

devi sed and pursued a nultipart plan and prevent the
transfer of power" -- that should be "to prevent the
transfer of power."

"He incited the crowd on January 6 and
failed to act during the riot despite being able to do
so. He and his enablers bear primary responsibility
for the attack."

Q And |I'lIl ask you to read just a little
nore slowy, because I'mgoing to ask you to read a
second one too.
A kay. |I'msorry.
MR. GRIMSLEY: Can you put up exhibit --

U S. Legal Support | www. usl egal support.com 215




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

Plaintiffs' Exhibit 321

A It says:

“I recently spoke to NBC news about |aw
enforcenent planning for January 6. Since that
i nterview, some have used ny coments to suggest that
| aw enforcenent could have prevented the riot. That
is false. The proximate cause of the attack on the
Capitol was President Trunp."

Q (By M. Ginsley) And finally, | want
to ask you sonme questions about intelligence that was
gathered prior to January 6, follow ng Decenber 19,
and specifically the Guardian platformthat you had
tal ked about during cross-exam nation, okay?

A Sur e.

Q Was the conmttee ever able to discover
or find out what specific intelligence was
communi cated to the President that the FBlI had
gat her ed?

A No. Unfortunately, | can't say how
much, if any, of those guardians or other intelligence
was briefed to the President. W did have testinony
that on the norning of January 6, the President was
directly inforned about the presence of weapons in the
cromd. We had evidence that the night before he

comented to a group of Wiite House staffers, "They're
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very depressed. They're angry."

So there's some evidence of his
awar eness of danger or the potential for violence
before his speech on the Ellipse. But |I can't say,
M. Ginsley, that we were able to determ ne that he
was directly briefed about any of that intelligence.
That was one of the many things that we just could
never get to the bottom of.

Q Was there sone evidence about what
M. Trunp was told at the Ellipse about individuals
havi ng weaponry?

A Yes. W had testinony that he was told
about weaponry, that he actually asked that the
magnet oneters be noved, and sayi ng "These people
aren't here to hurt ne." That he was very
specifically made aware by staff of the presence of
weapons in the crowd and proposed, actually, that
peopl e bring weapons into the event.

Q So | want to | ook very quickly at one of
t he pages you were shown from Exhibit 1108.

MR, GRIMSLEY: And if we could go to
page 9, please.

Q (By M. Ginsley) And this will be the
sane, | think, quote fromthe CGuardian, fromthe

tipster that you were asked about.

U S. Legal Support | www. usl egal support.com 217




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

MR. GRIMSLEY: If you could blow up the
second-to-1ast paragraph, please.

Q (By M. Ginsley) And do you recall
bei ng asked a question about this very specific -- or
this very piece of evidence?

A Yes.

Q And the tipster says "They think they
wi Il have a |l arge enough group to march into D.C.
armed and will outnunber the police so they can't be
st opped. "

The quote goes on: "They believe that
since the election was stolen, that it's their
constitutional right to overtake the governnent, and
during this coup, no U S. laws apply. Their plan is
to literally kill. Please, please take this tip
seriously and investigate further."

Do you see that?

A | do.

Q And did you review the President's
speech at the Ellipse on January 6 as part of the
I nvestigation?

A Yes. Absolutely. Consistent nessage:
The el ection was stolen, constitutional right to
overtake the governnent, different rules apply,

different Iaws apply.
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| may be confusing that speech with
ot her speeches, but the "no rules apply, different
rul es apply" is consistent with the President's
rhetoric.

Q Let ne put up the speech.

MR. GRIMSLEY: So Plaintiffs'

Exhi bit 1029, page 14. Blow up the top, please.
Q (By M. Ginsley) And this is from--

this is a transcript of the Ellipse speech. And
Presi dent Trunp says:

"The Republicans have to get tougher.
You' re not going to have a Republican party if you
don't get tougher. They want to play so straight.
They want to play so 'Sir, yes, the United States, the
Constitution doesn't allow ne to send them back to the
states.' Well, | say 'Yes, it does, because the
Constitution says you have to protect our country and
you have to protect our Constitution, and you can't
vote on fraud, and fraud breaks up everything, doesn't
it?"  Wen you catch sonebody in a fraud, you're
allowed to go by very different rules.”

How does that conpare to that piece of
intelligence taken fromthe Guardi an inside of
Exhi bit 11087

A Very, very close. The President
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repeatedly tal ked about the el ection being stol en,
about actual support, and did confirmto themthat, in
fact, different rules apply. Saying that to an angry
nob of people on the Ellipse incited violence.

MR. GRIMSLEY: No further questions.

THE COURT: Ckay. Let's recess until --
let's make it 3:05, so 20 mnutes, and we'll finish up
wth --

MR. GRIMSLEY: Just for the record --

THE COURT: Ch, sorry.

MR. KOTLARCZYK: No questions for this
W t ness, Your Honor.

M5. RASKIN: No questions.

THE COURT: Thank you, M. Ginsley.

MR GRI MSLEY:  Yes.

THE COURT: Now that M. Kotlarczyk is
sitting all alone, it's really easy to forget you.
It's like you're at the kids' table.

MR. KOTLARCZYK: This is the
appropriately sized table for these chairs, Your
Honor. The others have the, you know, nuch higher
t abl es.

THE COURT: GCkay. So we'll go back on
the record at 3:05 to finish up with Professor

Del ahunty.
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MR. GRI MSLEY: Can we excuse M. Heaphy?
| apol ogi ze.

THE COURT: Thank you, M. Heaphy.
Well, first of all, M. Heaphy, |'ve been
m spronounci ng your nane all week, so | apol ogi ze for
t hat .

THE W TNESS: Honest m stake, Your
Honor. It's okay.

THE COURT: You are rel eased.

THE W TNESS: Thank you.

(Recess from2:43 p.m to 3:07 p.m)

THE COURT: You may be seated.

Prof essor Del ahunty, you're still under
oat h.

THE W TNESS:  Sorry, Judge?

THE COURT: You're still under oath.

THE W TNESS: Yes, yes. | know. Thank
you.

MR. MURRAY: And, Your Honor, | just
wanted to flag for the Court that after
M. Delahunty's testinony we'll have just five to
ten mnutes of sort of evidentiary housekeeping
matters if that's all right.

THE COURT: Yeah. W -- [I'll want to

tal k about a few things about the proposed findings of
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facts and conclusions of law, so .
MR. MURRAY: Thank you.
CONTI NUED CROSS- EXAM NATI ON
BY MR MJRRAY:
Q M. Del ahunty, did you speak with
anybody about your testinony since you were |ast on
t he stand?
A No.
Q When we tal ked before lunch, we had just
been di scussing your testinony that Section 3 is
anbi guous. And we finished tal ki ng about the neaning
of the phrase "insurrection." So now | want to turn
our attention to your opinion about the neaning of the
phrase "engaged in" --
A Yes.
Q -- "insurrection."”
Now, do you recall talking about
opi nions by Attorney General Stanbery?
A Yes.
Q And | believe you called Attorney
Ceneral Stanbery's opinions good evidence about the
nmeani ng of Section 3?
A Yes.
Q Now, at the tine that Attorney CGenera

St anbery issued these opinions, that was in 1867,
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right?
A Yes. This was before the ratification
of Section 3.
Q 1868 was before the states ratified
Section 3 but after Congress had enacted | egislation
proposing Section 3 to the states, right?
A Yes.
Q Let's pull up Attorney Cenera
Stanbery's first opinion. This is on page 788 of
Prof essor Magliocca's appendi x.
You tal ked about how the Reconstruction
Acts were a statute.
A Yes.
Q So | just want to |l ook briefly at this.
The sixth section of the Reconstruction
Acts provides, anong other things, "No person shall be
eligible to any office under any such provi sional
governnments who woul d be disqualified from hol di ng
of fice under the provisions of the third article of

said constitutional amendnent" --

A Yes.

Q -- correct?

A Yes. That's what it says.

Q So the Reconstruction Acts incorporated

fully Section 3 of the Fourteenth Anendnent? The
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| anguage was -- the applicable | anguage was identical,
correct?

A | think -- | think in reading this,
that's what it says. It says "No person shall be
eligible to the office under any such provi sional
gover nnent s" - -

THE STENOGRAPHER: Wbul d you pl ease use
t he m crophone?
THE WTNESS: Yes. I|I'msorry.

A “No person shall be eligible to any
of fi ce under any such provisional governnents."

Well, that's not the | anguage of
Section 3. It's talking there about offices -- state
of fi ces under fornmer Confederate, now provisional,
governnents. So there's that difference.

Q (By M. Murray) Well, to be clear,
though, this is saying that people would be
di squalified from hol ding of fice under Section 3.

A Yes.

Q And so when we're tal king about engaged
in insurrection or rebellion, that phrase was the

phrase he was interpreting anong others here --

A Yes.
Q -- correct?
A I think it's fair to say that -- well,
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the text of the statute itself incorporates the --
well, the jurisdictional provision of Section 3,

Q Do you recall testifying in your direct
exam nation about official versus individual capacity?

A Yes.

Q And | think the point you were trying to
make was that it wasn't totally clear what kinds of
conduct were disqualifying in an official capacity
versus in an individual capacity?

A That seens to be Stanbery's opinion,
yes.

Q I want to | ook at that discussion in
St anbery' s opi ni on.

A Ckay.

Q If we go to page 799 of the appendi x,
there's a discussion here at the top.

“"All those who in |legislative or other
of ficial capacity were engaged in the furtherance of
t he common unl awf ul purpose or persons who, in their
I ndi vi dual capacity, have done any overt act for the
pur pose of pronoting the rebellion may well be said in
the neaning of this law to have engaged in rebellion.™
Do you see that?
Yes.

Q And then the paragraph after that gives
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sone exanpl es
rebellion in a
A
Q
at the bottom
partici pation.

i ndi vi dual par

Q

really that wh
participation

A

I''msorry.

A
was ?

Q
t he bottom of

A.
Q

of what m ght be considered engaging in
n official capacity.
Yes.
And then later on in that page in the --
St anbery says "So nmuch for official
I now recur to what anounts to
ticipation in the rebellion.”
Do you see that?
| do.
And that's at the bottom of page 799.
If we go to the top of page 799 -- and
ol e page i s about i ndividual
in rebellion, correct?
l"mnot sure --

THE STENOGRAPHER: | can't hear you.

What page did you say the previous one

(By M. Miurray) Well, we just |ooked at
page --

7 --

-- 799.

And then --

THE STENOGRAPHER: | can't hear you.

And then what foll ows.
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MR. GESSLER:  Your Honor, may | approach
the witness just to readjust the screen and the
m crophone to help out a little bit?

THE COURT: Yeah. O course.

A kay. So this --

THE STENOGRAPHER: One nonent.

THE COURT: Ckay. Wen you lean in,
it's getting all that feedback. So let's try to .

Does that hel p, Professor?

THE WTNESS: | hope it hel ps everybody
else. It helps ne, yes. Thank you, all.

MR. BLUE: Renenber to speak into the
m cr ophone.

THE WTNESS: Oh, thank you, all.

' msorry?

(By M. Murray) So at the bottom of
page 799 --

Yep.

-- Attorney Ceneral Stanbery transitions

fromthe subject of official participation --

A Yes.

Q -- to individual participation --
A Yes

Q -- is that correct?

A Yes.
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Q And then the foll ow ng page, page 800 --
Yes.

Q -- there is a discussion of what it
nmeans to have engaged in individual participation --
Yes.

-- and rebel |lion?

Yes.

o > O »

And on page 799, Stanbery says "It
requi res sone direct overt act done with the intent to
further the rebellion.™
Do you see that?
A He says that's a necessary condition of
bringing the party within the purview and neani ng of

this law. Not sufficient. He says it's a necessary

condi ti on.
Q Well, sir, later in that sanme passage --
A Yeah.
Q -- he says "But wherever an act is done

voluntarily and in aid of the rebel cause, it would
I nvol ve the person and it nust work disqualification
under this |aw "
That was Attorney Ceneral Stanbery's
interpretation, correct?
A Yes.

Q | want to turn to page 804 of Professor
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Magl i occa's appendi x. And just highlighting that now

we' re tal king about Attorney CGeneral Stanbery's second

opi ni on.
Do you see that?
A Yes.
Q And if we | ook at page 815 of that
opinion -- | just wanted to direct your attention to

t he second-fromthe-bottom paragraph there where
Attorney General says that "Wile forced contributions
are not disqualifying, voluntary contributions to the
rebel cause, even such indirect contributions as arise
fromthe voluntary | oan of noney to rebel authorities
or purchase of bonds or securities would work

di squalification," correct?

A Are we tal king about the second
hi ghl i ghted - -
Q Yes.
A -- language? That's what he says, yes.
Q And then later on that page, he

specifically says "Wien a person has, by speech or
writing, incited others to engage in rebellion, he

nmust cone under disqualification," correct?

A Yes. But here he is tal king about those
who are subject to disqualification as -- because of
their actions in an official -- in official
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capacities. "Discharge" -- "Oficers who, during
rebel lion, discharge official duties not incident

to" -- or |like being an anbassador, a purported
anbassador, to the Confederacy, to France -- those
peopl e are not, in his judgnent, subject to

di squalification in light of actions such as speech or
witing that incited others to engage in rebellion.

So here he is tal king about action in an
official capacity. | don't knowif that, in his view,
translates into a disqualification for actions done in
an individual capacity.

Q Wll, sir, the first sentence of this
says that "Oficers during the rebellion discharged
official duties not incident to war but only such
duties as belonged to a state of peace and were
necessary to the preservation of order and the
adm ni stration of law are not to be considered as
t hereby engaging in rebellion or disqualified,"
correct?

A I think what he has in mnd there is
that the use of |law enforcenent officials on the |evel
of constable, let's say, who are keeping the peace in
sonme county in the Confederacy. And in doing -- in
keepi ng the peace locally, they're engaging in

official duties but not official duties incident to
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1 war. So that's the class of the person there.

2 Q Correct. In the first sentence he's

3 saying this is the class of persons that are not

4 di squalified, and in the second sentence he says "Wen
5 a person has, by speech or witing, incited others to
6 engage in rebellion, he nust cone under

7 di squalification," correct?

8 A. VWll, | take that to refer to incitenent
9 by speech or witing in the discharge of official
10 duti es.
11 Q But nowhere in that sentence does it say
12 “in the discharge of official duties" --

13 A vell, if --

14 Q -- correct, sir?

15 A -- you read it in the context with the
16 I mredi ately precedi ng sentence, that strikes nme as the
17 clear inplication.

18 Q That's your interpretation --

19 A Yes --
20 Q -- correct?
21 A -- It is.
22 Q In your report, you didn't discuss any
23 of the pre-Civil War treason cases about incitenent,

24 did you?
25 A No.
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Q This is page 44 of Professor Magliocca's
appendi x. And here we're | ooking at "Charge to the
grand jury treason fromthe Crcuit Court in the
Eastern District of Pennsylvania in 1851."

Do you see that, sir?

A | do.

Q If we |look at page 46 -- and by the way,
this is from Judge Kane charging the grand jury.

Judge Kane says "There has been, | fear,
an erroneous inpression on this subject anong a
portion of our people if it has been thought safe to
counsel and instigate others to acts of forcible
oppughation to the provisions of a statute to inflane
the m nds of the ignorant by appeals to passion and
denunci ations of the | aw as oppressive, unjust,
revolting to the conscience, and not binding on the
actions of men. To represent the Constitution of the
| and as a conpact of iniquity, which it were
nmeritorious to violate or subvert, the m stake has
been a grievous one."

Do you see that?

A Yeah.

Q And do you see at the end of that
par agr aph Judge Kane instructs the grand jury that

"Successfully to instigate treason is to commt it"?
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A Yes.
Q But you didn't consider that in your

report in this case --

A. No --
Q -- correct?
A. -- because it's about treason and, in

particul ar, about levying war. So if this case is
relevant, | think it's relevant to a part of Section 3
t hat does not appear to be at issue, and that is the
part that refers to aid or confort to the eneny.

So that doesn't really speak to the
meani ng of insurrection or insurrection against the

Constitution.

Q Your opinion --

A He refers to --

Q Sorry. Go ahead.

A VWl |, show ne where it tal ks about

i nsurrection other than in the context of treason.

Can we go back to the first page?

Q Let me just ask you a questi on.

Is it your opinion that incitenent was
enough to have | evied war against the United States
for purposes of the Treason Clause -- let nme finish --
but was not enough to have engaged in insurrection

under Section 3? |Is that your opinion?
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A | don't know the answer to your
questi on.

Q | want to nove to the subject of
sel f-execution --

A Yeah.

Q -- that you testified about on direct
exam nati on.

You know that states can enforce federal

constitutional provisions through their own procedural

rules --
A Yes.
Q -- correct?
A Yes.
Q That woul d i nclude, for exanple,

Section 1 of the Fourteenth Anendnent, right?

A In -- as a shield.

Q Well, certainly, a state coul d pass
| egi sl ation providing renedies for violations of due
process or equal protection, correct? There's nothing
unconstitutional about that?

A Not that | can see, no.

Q You're not an expert in Col orado
el ection law, fair to say?

A No. That's very fair to say.

Q And you're not here to offer an opinion
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as to whether Colorado |aw grants a right of action to
enforce federal constitutional qualifications in
presidential primries?

A. | have not read any Col orado | aw,

statutory | aw

Q Let's just briefly discuss Giffin's
case.

A Yes.

Q So Giffin was convicted of a crine in

Virginia; is that right?

A Yes.

Q And he was convicted of a crine by a
state court judge who presunmably was disqualified
under Section 37?

A Very likely -- vyes.

Q And so then Giffin brought a federal
habeas petition in federal court, arguing that his
convi ction should be overturned because the judge was
di squal i fi ed under Section 3?

A Yes.

Q And on direct exam nation, you said that
Giffin's case had kind of three separate hol dings.

Do you recall that?
Yes. Alternative hol dings, yes.

Q One of the hol dings deni ed habeas relief

U S. Legal Support | www. usl egal support.com 235




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

to Giffin on the basis of the de facto officer

doctri ne.
Do you recall that?
A Yes.
Q And as | understand it, the de facto

of ficer doctrine essentially said this judge was, in

fact, in that office at the tine, even if perhaps not
lawfully so, and we're not going to allow a collatera
attack on the conviction of sonmeone who was convi cted

by a de facto judicial officer.

A Yes.

Q Was that the reasoning?

A Essentially, yes.

Q And the Court also denied relief based

upon the scope of habeas relief avail abl e under
federal law, right?

A Yes.

Q So just so we're all clear, Giffin's
case did not involve a party invoking state procedura

rules to enforce federal qualifications, correct?

A Ri ght.

Q Do you know what year Giffin's case was
deci ded?

A | think it was decided in late
July 1869.
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Q What was the status of Virginia in 18697
A Well, there is another attorney general
opinion -- | think it is the second opinion of
St anbery, but 1'd have to confirmthat -- that

di scusses the powers of states not yet admtted --
readmtted to the Union.

And the tenor of that, maybe, the clear
| anguage, is to the effect that the powers of the
Union Arny, Union mlitary are very circunscribed, but
they are part and parcel of the provisional governnent
of the state. And the provisional government has,
basically, all powers that an unreconstructed state
woul d have, barring those that are expressly conferred
upon the military.

Q But Virginia was under federal mlitary

occupation in 1869, right?

A. | don't know, but -- | don't know. |
think so, but I -- | have not confirned that.
Q And, in fact, Virginia didn't get

readmtted to the Union until 1870? Do you know that?
A No, but | will take that representation
as correct.
Q | want to turn to your opinion that
Section 3 does not cover the President.

A Well -- sorry.
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Q Ch, well, that the President is not an
officer of the United States.

That's your opinion, correct?

A Yes.

Q Before this case, before you becane an
expert in this case, you had previously suggested that
Section 3 does cover the presidency.

Do you renenber that?

A Wll, I -- what | said and what | think
you're referring to was that there is support for the
view that it does not -- the jurisdictional |anguage.
| didn't use that term but that Section 3 does not
i nclude the President as the subject -- as subject to
t he section.

THE COURT: Can you -- can you nove the
m cr ophone back next to you?

THE W TNESS: Like that?

THE COURT: Yeah. Thank you.

Q (By M. Miurray) You addressed this
Issue in your article -- your op-ed in The Federali st

i n August of this year --

A That's right.

Q -- correct? And in that op-ed, you
said --

A May | qualify what | just said?
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| addressed this issue in a sentence in
passing, basically to take it off the table by saying
| did not really want to discuss the issue any
further.

Q Understood. And in that portion of your
article, you said that "Al though Section 3 does not
explicitly refer to Presidents or presidentia
candi dates, conparison with other constitutional texts
referring to officers supports the interpretation that
it applies to the presidency too."

Were those your words --

A Yes.

Q -- back in August?

A Yes.

Q Your article from The Federalist in

August of this year certainly didn't argue that the
Presi dent was not covered by Section 3, right?

A That is correct.

Q You wote that article in August of this
year, before you were hired by Donald Trunp as a paid
expert in this case, right?

A Yes.

Q Since the time you wote that article in
The Federalist, you' ve been paid about $60, 000 --

A. Yes.
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Q -- by Donald Trunp for your work --
Yes.
Q -- in this case?
I want to pull up the | anguage of
Section 3 just so we're all clear on offices and
officers. And let's start with offices.

So no person shall hold any office,

civil or mlitary, under the United States if they are

di squal i fied and have not received amesty --

A Yes.

Q -- correct?

A Uh- huh.

Q You agree that the presidency is an

of fice under the United States, don't you?

A | take no position on that. That is

di sputed anong scholars. | think Professor Lash does

not believe that that | anguage applies to the
presidency as an office. Qher scholars, maybe the
preponderance, think it does. It is the subject --
t hat | anguage of the colloquy that | think the judge
guesti oned nme about earlier, the colloquy between
Senator Reverdy Johnson and Senator Morrill Lot.

So | don't take a position on the --
that, whether the presidency as an office is covered

or not. | haven't --
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Q So you're not going to tell us today
whet her the presidency is an office under the United
St ates?

A That's right. | haven't forned a
schol arly opi nion about that.

Q Well, sir, you know that the
Constitution repeatedly refers to the office of the
presi dency, don't you?

A That's one of the reasons | woul d be
inclined to think that that |anguage does apply to the
of fice of the presidency.

Q You would be inclined to that view, or
you don't know?

A Well, they're consistent statenents.

Q Let's ook at Petitioners' Exhibit 235.
This is just the U S Constitution.

And Article 2 is the portion of the
Constitution that defines the powers of the
presidency, right? O at |east one of then? And the
executi ve branch?

A Well, if that's the President of the
United States with the executive power. | nean, does
the President have powers outside of Article 2?

That - -

Q No, no. | think we're -- |'mjust
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saying that Article 2, at least in part, sets out the
powers of the executive branch, correct?

A Yes. I'mtrying to think whether
Article 7 refers to the President, to -- the powers of
the President, to respond fully to your question.

Q Understood. But | just want to
highlight a little bit of |anguage here in Article 2.

In Section 1 it says that the President

shall hold his office during the termof four years,
right?

A Yes.

Q And it refers to eligibility for the

of fice of President?

A Yes.

Q And being eligible to that office?

A Yes.

Q And it tal ks about the renoval of the

President fromoffice and the duties of that said

of fice?

A Yes.

Q And the President, in fact, before he
takes -- enters on the execution of his office, he has

to take his oath, right?
A That's right.

Q You know that the Twel fth Anendnent al so
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refers to the presidency as an office?

A Yes.

Q And despite all that, you' re not going
to offer an opinion that the presidency is an office
under the United States?

A No, | am not.

Q Wll, et nme ask you this: You agree it
was wel | understood that Section 3 would not all ow
Jefferson Davis to becone the President of the Union
after the Gvil War unless he got amesty, right?

A Well, if the language that we're
di scussing in Section 3, the disqualification or
liability | anguage, includes the office of the
presi dency, then Jefferson Davis would clearly have
been disqualified fromhol ding that office because, as
a senator from M ssi ssippi and perhaps in other
connections, he had taken the Article 6 oath to
support the Constitution.

Q Correct. And you understand that after
the Gvil War it was incredibly well understood that
Jefferson Davis could not be the President of the
Uni on unl ess he received amesty, right? You recall
seei ng sone of that evidence?

A It was well -- may well have been well

understood, but there was a -- okay. Yes. Certainly,
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it was what he desired. There's no question of that.
And this was the worry that Senator Johnson raised and
Senator Lot sought to allay by pointing to the

liability or disqualification clause.

Q And that colloquy that you're referring
to --

A Yes.

Q If we go to page 477 of Petitioners

Exhibit 144, this colloquy between M. Johnson and

M. Mrrill is what you're referring to?
A Yes.
Q And you, in your report, said that this

colloquy may tend to show that the presidency is an
of fice covered by Section 3, right?

A An office covered by the
disqualification liability | anguage of Section 3.

Q And you woul d agree that in the debates
about amesty after the Cvil War, one of the main
argunent s agai nst bl anket amesty was that it would be
absurd to allow Jefferson Davis to be the President of
the United States, and if you granted ammesty for
everybody under Section 3, then Jefferson Davis would
becone eligible to becone president.

Have you seen all that historical

evi dence?
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A Well, there may have been peopl e who
t hought that, but they would have been wong if an
office -- the office of the presidency is covered by
the | anguage that Senator Morrill posed. Whatever
t hey thought, he woul d have been disqualified --

Q Yes, and --

A -- because he falls within the
jurisdictional elenent of Section 3, which is having
taken an oath to support the Constitution.

Q So even though everybody at the tine
knew that Section 3 disqualified Jefferson Davis to be
President, you don't think that's good enough evi dence
to take a position as to whether or not the presidency
is an office that is covered by Section 3's --

A No, because this is a matter of active
scholarly dispute. Kurt Lash, Professor Lash, and
Prof essors Bl ackman and Till man do not think that the
| anguage which the two senators here are di scussing
conprehends the office of the presidency.

Q And they also don't think it's enough
that the presidency is referred to as an office about
a dozen times in the Constitution?

A Apparently not.

Q Let's tal k about oaths.

| believe you testified on direct that
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you thought there's a difference between an oath to
support the Constitution of the United States and the
Presi dent's oath.

Do you recall that testinony?

A Yes.

Q And | believe you said that the
President's oath to preserve, protect, and whatever
else it says, isn't an oath to support the
Constitution, right?

A It obviously was, contextually, a
different oath. And it's in a different article of
the Constitution as well.

Q Ckay. It's preserve, protect, and
defend the Constitution, right? That's what the
Presi dent has to do?

A That is -- he is required to take that
oath and, having taken it, to carry it out.

Q And they use different words, but you
woul d certainly agree with ne that preserving,
protecting, or defending the Constitution of the
United States, as a practical matter, includes an
obligation to support it, right?

A | don't think it is relevant whether, as
a practical matter, it requires to support the

Constitution. As a practical nmatter, sure.
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But we're not tal king about practical
matters. We're tal king about the actual |anguage of
the Constitution. The actual |anguage of Article 6 is
pal pably different fromthe Gath Cause in Article 2.
Pal pably different.

Q And, sir, are you going to take the
position -- well, strike that.

Preserving, protecting, and defendi ng
the Constitution of the United States nmay not be
limted to supporting it but certainly includes
supporting the Constitution, right?

A. As a practical matter, yes. But, again,
| don't see the real relevance of that because
constitutional l|anguage is crafted carefully and
preci sely so as to achieve the intended objects. And
| do not believe that the framers of Section 3 were
careless in their draftsmanshi p.

It may be that there are sone
forrmul ations of the Article 6 oath or its equival ent
that vary linguistically slightly, but there's a
pal pabl e difference between the | anguage of the
Article 2 oath and the | anguage of the Article 6 oath.
| think that linguistic difference, which is a
substantial one, supports the view that the President

IS not conprehended under the disqualification
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| anguage of Section 3 because he does not take an oath
whi ch nmenbers of Congress do to support the
Constitution. He takes a different oath and has ever
since George Washi ngton was inaugurated in 1788. And
I think the framers of the Section 3 understood that
perfectly well.

Q Sir, we tal ked about dictionaries
earlier. And you testified on direct that in sone of
the historical research you' ve done in the past,
you' ve | ooked at a dictionary by Sanuel Johnson.

Do you renenber that?

A. To the best of ny recollection, | did,
yes.

Q Yeah. And you cited Sanuel Johnson
because that dictionary in the |ate 1700s was
consi dered kind of one of the gold standards for
| exi cography and definition, right?

A Yes, if maybe not the unique dictionary
of the English | anguage.

Q Al right. So let's pull up
Petitioners' Exhibit 280. This is Samuel Johnson's
fifth edition, which I will represent to you is from
1773.

And | want to | ook at how Sanuel Johnson

defined "defend,"” that word that appears in the
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Article 2 oath, okay?
A Yes.
Q "Defend: To stand in defense of. To
protect. To support.”
Ri ght.
Do you see that, sir?

Yes.

o > O »

I want to go back to our Section 3.
Your position is that you' re not going
to tell us whether the presidency is an office under
the United States, but you know that the President is

not an officer of the United States --

A | am --
Q -- is that your testinony?
A | amvery confident that the President,

for this purpose, is not an officer of the United
States. And | rest that position on the occurrence of
that term that specific term that exact |anguage, in
ot her parts of the Constitution and judici al
interpretation of that |anguage in other parts of the
Constitution from-- up to the time of Chief Justice
John Roberts' opinion in the Free Enterprise case.
There's a consistent body of judicial
opi nion fromthe Suprene Court and other |ower courts

concerning the neaning of "officer of the United
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States" el sewhere in the Constitution. And sone of

that case law is around the tine of the

ratification -- discussion and ratification of
Section 3.

Q Ckay, sir. And you tal ked about sone
case law on direct examnation as well. And | believe

that you said that sonme of those cases were about the
Appoi nt nents C ause, which you said was the anchorage
of the neaning of the phrase "officer," right?

A Yes.

Q Let's |l ook at the Appointnents C ause.
Qur Constitution, again, on page 7.

The Appoi ntnment Cl ause says that "The

Presi dent shall nom nate and by and with the advice
and consent of the Senate shall appoint anmbassadors,
ot her public mnisters, and consoles, judges of the

Suprene Court, and all other officers of the United

States" --

A Yes.

Q -- correct?

A Yes.

Q And the President can't appoint hinself,
right?

A No. That's because he's not an officer

of the United States.

U S. Legal Support | www. usl egal support.com 250




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

Q Well, he's certainly not an "other”
officer of the United States, right?

A Well, not being an officer of the United
States, he can't be an "other" officer of the United
St at es.

Q Right. But if we're tal king about the
Appoi ntnents C ause, and the Appointnents C ause is
tal king about "other officers of the United States,"
clearly the Appoi ntnent C ause couldn't cover the
President even if he was an officer, right?

A VWll, et ne refer again to Chief
Justice Roberts' opinion in the Free Enterprise case
where he explains the |anguage that's at issue right
now i n the Appointnents Cl ause as indicating this,
that the Constitution establishes quite clearly a
distinction -- it's a fundanental distinction in the
Constitution -- between those who are elected to their
offices Iike the President and those who are appoi nted
to the offices, like the Secretary of State or the
Chi ef Justice or other officers of the United States.

And that's why -- and that fundanental

Constitution distinction, which is reflected here
bet ween el ected and appointed, is -- that's recogni zed
and established in the case | aw.

Q Al right. So let's look at that. |
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want to look -- let ne ask you this first.

You know t hat President Trunp has
previously argued that he is an officer of the United
States, correct?

A | do not know that. But if |I wanted a
constitutional interpretation of that |anguage, he
woul d not be the first person to whom | woul d | ook.

Q Fair enough. But let's ook at it
anyways. Petitioners' Exhibit 287.

"' mshowi ng you "President Donald J.
Trunmp' s Menorandum of Law in Qpposition to the People
of the State of New York's Mtion for Remand."

Do you see that on your screen?

A | do.

Q kay. And the way this case cane up is
that there was a crimnal prosecution of President
Trunp that then got renoved to federal court.
President Trunp tried to renove it to federal court.

A Yes.

Q And then the district attorney of

New York tried to remand it back to state court,

right?

A "Il take your word for it.

Q Ckay. |If we go to page 8, |lega
argunent, point one: "The President is an officer of

U S. Legal Support | www. usl egal support.com 252




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

the United States who can renove cases to federal

court.”
Do you see that?
A | do.
Q Later on -- and this is page 2 of the
notion itself, nunbered page 2 -- there's a citation

to Josh Bl ackman and Seth Barrett Till man.

And do you inmagine that those are the
sane scholars that you had cited in your direct
testi nony?

A Yes. They're the sane. |'mconfident.

Q And President Trunp says, "Well, this
argunent that elected officials, including the
President, are not officers of the United States has
been advocated by these professors for sone tinme. To
our know edge, it has never been accepted by any
Court."

Do you see that?

A Yes.

Q And if we go to the next page -- well
actually, at the bottomof this page there's a
Footnote 1. And they're citing sone articles, and
then the footnote continues on page 2.

And President Trunp says, "To be clear,

we nean no di srespect to either of these fine
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academ cs, but their views on this matter are
I di osyncratic. See, e.g., Qur Next President at 5
through 6 (collecting the contrary views of nunerous
scholars) and of |limted use to this Court."

Do you see that?

A Yeah.

Q Did you know that this brief also
specifically addresses the Free Enterprise case that
you were just tal king about?

A No, | didn't know that. | have not read
the New York |awer's brief.

Q Well, on the next page, page 4, there's
a citation to Free Enterprise Fund, and that's the
case you were just referring to, right?

A Yes.

Q And it says that case addresses the
President's renoval power under the Article 2
Appoi nt ments C ause?

A Yes.

Q And then it says later "It is clear that
the Supreme Court was not deciding the neani ng of
"officer of the United States' as used in every cl ause
of the Constitution, let alone in every statute of the
United States code. Rather, the Court was sinply

descri bing the nmeaning of 'other officers of the
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United States' as used in U S. Constitution, Article
2, Section 2, Cause 2."
Do you see that?

A Yes.

Q And then that paragraph goes on to say
obvi ously the President cannot appoint hinself, and so
other officers of the United States, as used in
Article 2, Section 2, Clause 2 nust be a reference to
nonel ected officials, right?

A Uh- huh.

Q And then President Trunp says, "This
stray line in Free Enterprise Fund says nothi ng about
the meaning of 'officer of the United States' in other
contexts such as the relevant context the Court nust
consi der here," correct?

A Yes.

Q | want to take us back to the 19th
century now.

A Uh-huh. Did you want nme to speak to
this or no?

Q No. Your counsel can ask you questions
about that if they'd |iKke.

A Ckay.

Q Let's go back to the 19th century.

Petitioners' Exhibit 144 again, Magliocca' s materials.
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And we're going to go back to Attorney Ceneral
St anbery's first opinion.
Yes.

Q You' re aware that he al so addresses
officers of the United States, correct?

A In the statutory context.

Q Yeah. In the context of the
Reconstruction Acts applying Section 3,
di squalification?

A Yeah.

Q And Attorney Ceneral Stanbery says,
“"This brings me to the question who is to be
consi dered an officer of the United States within the
meani ng of the clause under consideration? Here the
term'officer' is used in its nost general sense and
wi t hout any qualification as |egislative or executive
or judicial. And | think as here used, it was
i ntended to conprehend mlitary as well as civil
officers of the United States who had taken the
prescri bed oath," correct?

A Yes.

Q And did you know that Attorney Cenera
St anbery al so addressed the nmeaning of "officers” in
hi s second opi ni on?

A. Yes.
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Q Page 811. Excuse ne. Page 814.
"OFficers of the United States. As to these, the
| anguage is without limtation. The person who has at
any tinme prior to the rebellion held any office, civil
or mlitary, under the United States and has taken an
official oath to support the Constitution of the
United States is subject to disqualification.”

Do you see that?

A | do.

Q So here, Stanbery isn't drawing a
di stinction between office, officers, and those who
hol d offices, correct?

A Not that | can see.

Q Did you know that Attorney General
Stanbery also referred to the President as an officer?

A. | don't -- | think he said that, though
he wasn't there purporting to interpret the | anguage
of Section 3. M recollection is that he said that a
mlitary governor of a not-yet-readmtted state, if he
usur ped powers that were not his, would be pl aced
hi nsel f on a higher footing than the President, who
is, if I remenber the |anguage, not to be
considered -- who is nerely an executive officer of
the United States. | think that's what it says. It

doesn't appear on the screen, but | think you have to
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read what Stanbery is tal king about here in construing
the statute in [ight of what he says el sewhere.

Q Yeah. And your opinion or what you just
said -- you actually -- you quoted it spot-on. And

that was fromthe sane second opinion --

Yeah.
-- of the -- on the Reconstruction Acts,
correct?
A Yes.
Q Andr ew Johnson was president when the

Fourteenth Amendnent was ratified, right?

A Yes. He issued the proclamation that it
had been ratified.

Q And he al so issued other presidentia
procl amati ons, correct?

A He di d.

Q And in sonme of those procl amati ons,
Andr ew Johnson referred to hinself as the chief
executive officer of the United States?

A He did. He referred to hinself as the
chi ef executive officer of the United States.

Q Do you know whet her other presidents
during the 19th century were referred to as the chief
executive officer --

A | think --
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Q -- of the United States?

A -- it probably was a common way of
referring to the President and nay still be now.

Q In the 19th century, it was a common way
to refer to the President -- to refer to himas the

chi ef executive officer of the United States.
You woul d agree with that?

A A common way. Not common in connection
with the interpretation of the Appointnents d ause,
however. And, indeed, the "chief executive officer of
the United States” is a different termcolloquially
fromthe term"officer of the United States" as used
in various places in the Constitution, principally
Article 2's Appointnents C ause.

So | don't consider that evidence of
not -- it's not really terribly relevant, if it's
relevant at all, which | doubt, to the interpretation
of the Constitution in any of its parts that uses the
term"officer of the United States."

Q So you --

A I think that the focus needs to be not
on how "officer"” or "officer of the United States”
even i s understood in statutory context, in official
procl amations, in colloquial usage. The question

before the Court is howis it understood for purposes

U S. Legal Support | www. usl egal support.com 259




Proceedi ngs Day 5
Novenber 03, 2023

© 00 N o o A~ w NP

N DN N NN NN P P P PPk,
g o W N P O O 00 N o o B~ w N, O

of the framng ratification and | ater understandi ng of
Section 3. Legal terns and ordi nary uses of |anguage
cannot sinply be mapped on to the constitutional

| anguage.

Q You don't think it was relevant in
interpreting the phrase "officer of the United States”
as used in Section 3 in the 1860s to | ook at what
people in the 1860s thought "officer of the United
St at es” neant ?

A Not given the | anguage of the original
Constitution of 1788, no, | do not think it is
particularly relevant at all. |It's a legal term
constitutional termof art.

Let me give you --

Q And - -

-- an exanple of what | nean.

Well, let ne ask you a question, sir,
and then you can answer ny questi on.

So you wouldn't think it was rel evant
that Presidents Jefferson, Jackson, Van Buren,
Harri son, Polk, Taylor, Fillnore, Buchanan, Lincoln,
Gant, and Garfield were all also referred to as the
chi ef executive officer of the United States?

A No, | don't. And |let ne give you an

exanpl e.
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Q |"mjust going to -- that was just a
yes-or-no question. |If you want to --

A Ckay.

Q -- expound, |I'msure --

A | just said --

Q -- your counsel can follow up on it.

A -- 1 don't think that it's particularly
rel evant.

Q And therefore, you didn't |ook at any of

that historical evidence in your report, correct?

A The Constitution says what it says. And
you interpret one clause of the Constitution in
connection with other terns that use the sanme | anguage
or extremely cl ose | anguage.

Q Okay. But you would agree with ne that
the original Constitution was ratified roughly

80 years before Section 3 of the Fourteenth

Amendnent - -

A Yes.

Q. -- right?

A Yeah.

Q kay. Right nowwe're in the 117th
Congr ess.

Do you know whi ch Congress was the

Congress that enacted |egislation proposing
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ratification of Section 3?

A It was proposed in 1866.

Q And what nunber Congress was that?

A | don't renenber that.

Q So you're not aware that it was the 39th
Congr ess - -

A I --

-- one of the nost fanobus Congresses in
American history, that proposed Section 3?
Vell, I"mgrateful to be rem nded.

Q And so you also didn't think it was
rel evant that the 39th Congress repeatedly referred to
the President as the chief executive officer of the
United States?

A Again, unless -- no. | don't think it's
particularly relevant. | nean, may | finally give the
exanple that | need to underscore ny claimthat it's
not rel evant?

Q Sur e.

A Article 2 says that the Senate shal
advi se and consent to presidential nomnations to
certain offices, and the Senate shall advise and
consent to treati es.

Well, if you took those words, "advise

and consent," in their ordinary neani ng outside the
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context of the Constitution, then the Senate woul d
have to consent to every treaty and consent to every
presi dential nom nation.

The Senate doesn't always consent to
treaties or nomnations, right? So | deduced from
that that the term "advise and consent” was a term of
art as used in the Constitution.

My recollection -- | never studied this
deeply -- but ny recollection is that the term "advise
and consent” was used as a termof art in English | aw
and then entered our Constitution in 1788 with the
under standi ng that that was the | egal neaning of
advi se and consent, not -- clearly not the only -- not
at -- not understanding of the term "advi se and
content” that those words had in comon acceptation.

Q And because of your view about
constitutional interpretation and nethodol ogy, you
didn't think it was relevant to see how the 39th
Congress that enacted the Fourteenth Amendnent used
the phrase "officers of the United States," correct?

A Not particularly relevant, no.

Q And so if | were to show you ten pages
fromthe congressional d obe of the 39th Congress that
repeatedly referred to the President as an officer of

the United States again and again and again, and these
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were the very sanme people who enacted Section 3 of the
Fourteenth Anmendnent, you wouldn't think any of that
was rel evant, would you, sir?

A They' re proposing the | anguage of
Section 3 against the backdrop of the Constitution
that had been in existence for -- what? -- 80 years
and as that constitutional |anguage woul d have been
under st ood even before 1868. Well before 1868.

Q So there's sone sort of technica
termof-art neaning in the phrase "officers of the
United States” that was different fromthe way that
everybody was actually using those phrases in public
during the ratification or during reconstruction?
That's your testinony?

A No. | don't want to characterize it
t hat way.

MR. MURRAY: Al right. | have no
further questions. Thank you.

THE COURT: The court reporter would
i ke a five-m nute break, so .

MR. GESSLER. M questions are going to
be | ess than that, Your Honor.

THE COURT: | know, but | think she
needs - -

THE STENOGRAPHER: My conputer froze.
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MR. GESSLER: That's a non-negoti abl e
five mnutes. | understand, Your Honor.

(Recess from4:00 p.m to 4:06 p.m)

THE COURT: You may be seated.

M. Gessler, the floor is yours.

MR. GESSLER. Ckay. Thank you, Your
Honor .

REDI RECT EXAM NATI ON
BY MR GESSLER
Q Prof essor Del ahunty, |'m going to ask
you to grab that m crophone and get it close to you
t here.

So you were asked sone questions about
your opinion with respect to the paynents you were
receiving in this case, correct?

A Yes.

Q Ckay. Do you renenber having a
conversation with nme about a version of the Fourteenth
Amendnent that was introduced into the House of

Representatives by Representative MKee?

A Yes.
Q kay. And you renenber | said -- and
that particular version said -- specifically spoke to

the portion of the Fourteenth Anmendnent invol ving

the -- the first phrase, the one involving "under
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the" -- "office under the United States."
And that first version introduced by
Prof essor McKee -- I'msorry -- Representative
McKee -- specifically said not -- specifically
i ncl uded the President and Vice President of the
United States.
Do you renenber that?
A Yes.
Q And you renenber | was pretty
ent husi asti ¢ about that provision and thought that
that should be included in your expert report? Do you

renenber that?

A You were.

Q I was very enthusiastic.

A Yes.

Q And did you include it in your expert
report?

A No.

Q Way not ?

A Because | thought it was irrelevant to
the use of the term"officer of the United States" in
the disqualification |anguage. | thought it just
wasn't really --

Q And - -

A. -- rel evant evi dence.
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Q And at the tinme --
A Not relevant at all.
Q I"'msorry. And at the tinme you refused

to include it, did you know that you were receiving

conpensation for putting together this report?

A. l"mnot sure that | -- | don't know t he
answer . | think -- | don't know t he answer.
Q Ckay. Did you understand that you were

getting paid for --

A Yes.

Q -- your work --

A Yes.

Q -- by the -- by President Trunp?

A Yes.

Q Okay. Now, do you earn your living as a

testifying expert wtness?

A No.

Q Do you --

A Not at all.

Q Do you have plans to market yourself as

a testifying --
A Absol utely not. No.
MR. GESSLER  No further questions, Your
Honor .

THE COURT: M. Delahunty, you are
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rel eased. Thank you so nuch.

THE WTNESS: Thank you, Your Honor.

THE COURT: So | think that there was
sone additional evidence that the petitioners wanted
to offer; is that correct?

MR OLSON:  Yes, Your Honor. We've, |
t hi nk, reached agreenent on -- each side has a few
nore things we would like to put in --

THE COURT: Ckay.

MR. OLSON. -- to nake sure we can
conplete the record. And | think they have three
things. W have three docunments and a handful of
videos, total running tinme of |ess than ten m nutes.

THE COURT: kay.
MR. OLSON: Would you like to do that

now?

THE COURT: Yeah. Let's --

MR. OLSON. Ckay.

THE COURT: -- let's take care of
ever yt hi ng.

MR OLSON: Geat. And first -- and
then a coupl e other just quick notes.

Exhibit 78 is the findings of the final
report of the January 6 Select Committee that we woul d

like to submt. W nentioned we were going to reduce
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the size of those findings, even ones you deened
adm ssi bl e, because the evidence cane in through other
ways.

Qur plan, if it's okay wth Your Honor,
Is to use the weekend to | ook at the transcripts and
then submt, when we submt the final exhibits to you,
the shortened version of that Exhibit 78, if that's
okay with Your Honor.

THE COURT: Yeah. That's fine. \When
you do so, wll you just nake sure that you nmake a
notation as to whether the intervenors agree that -- |
know that they object to themall, but that they agree
that those are ones that |'ve otherw se held --

MR. OLSON: Yeah.

THE COURT: -- adm ssible, et cetera.

MR. OLSON: Yeah. Geat. W wll do
t hat .

THE COURT: W thout waiver, M. GCessler,
all the argunents you' ve nmade about January 6.

MR. GESSLER: Thank you, Your Honor.

MR, OLSON: Secondly, just a clean-up on
the transcript. Wen we qualified Dr. Simi as an
expert, | think the transcript reflects his
testinony -- he was admtted as an expert on political

extrem sm "excl udi ng" a bunch of specific things, and
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I think it should say "including."

| offered himas an expert on political
extrem sm including how extrem sts comuni cate, his
interpretation of January 6 vis-a-vis his expertise in
extrem sm and extrem sm conmuni cation. W just want
to be clear that that second phrase is part of what he
was qualified as an expert on.

THE COURT: So would you say the
transcript -- you nean do you think it was just
m stranscri bed or did you m sspeak or

MR. OLSON. | think you m sspoke, Your
Honor .

THE COURT: Oh, | msspoke. Ckay. |I'm
sure | neant to say "including" --

MR. OLSON. Ckay. Geat.

THE COURT: -- because | woul dn't
exclude the very things he was going to testify about.

MR. OLSON: Yeah. That -- we just
wanted to clarify.

And then there are a few portions of
adm tted docunents that Your Honor hasn't seen. Qur
proposal would be just to call those out in the
proposed findings rather than show themto you right
now. But we're happy to show themto you right nowif

you want to see them before we submt the proposed
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findings, but really welconme guidance from Your Honor.

THE COURT: | didn't really follow So
there's .

MR. OLSON: A few portions of sone
adm tted docunentary evidence --

THE COURT: Ckay.

MR OLSON. -- that we have not shown on
t he screen.

THE COURT: Ckay.

MR OLSON:. We would like to reference
those portions in the proposed findings of fact. But
because it's admtted evidence, our proposal would be
just to reference it in the findings of fact rather
t han show you the docunents now, but if you'd |ike, we
can have a slideshow and | ook at the docunents.

THE COURT: No. |If the -- if what you
want to cite in the proposed findings of fact and
conclusions of lawis froman admtted exhibit --

MR OLSON: Yeah.

THE COURT: -- that we just haven't
tal ked about, | consider that to be evidence --

MR. OLSON. Ckay.

THE COURT: -- that's been admtted.

MR. OLSON: Geat. Thank you. That was

our understandi ng too. Thank you, Your Honor, for the
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clarification.

So now, let nme turn to the, | guess,
just two docunents that we would like to nove for
adm ssion. Again, these are not objected to.

And just to nmake it nove and be a little
nore interesting, I'll put the first page of the
docunent on the screen. But |'mnot going to walk
t hrough the whol e docunent.

The first is Exhibit 30.

THE COURT: Ckay.

MR. OLSON: G ve nme one second, Your
Honor .

You woul d think by Friday we'd have this
figured out, so ny apol ogi es.

Al right. Here we go.

The first, Your Honor, is a -- in fact,
we nove for the adm ssion of the artisanal flowers.

["'mjust glad it made it this |ong.

Thank you very nuch.

First is Exhibit 30. It's a Governnent
Accountability O fice report on the Capitol attack.
And we're mainly -- exhibit -- offering it for --
there's a table on page 24 that we'll reference in our
findings of fact.

The next 1s Exhibit 157, which is the
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readout fromthe tel epronpter that Donald Trunp saw
during the Eclipse [sic] speech. And so this differs
fromthe actual speech in ways that we'll discuss, but
this is what was on the prepared remarks for Donald
Trunp. And if you see at the bottom it's an official
governnent record fromthe General Accounting [sic]
Ofice that you'll see along the bottomleft.

Turning to the -- so we nove for the
adm ssion of Exhibits 30 and 157.

THE COURT: Okay. So 30 I know has been
stipulated to.

Do the -- does President Trunp object to
1577

MR. GESSLER  Your Honor, we don't.
We're going to argue its |lack of relevance with
respect to weight, but | guess we're -- both counsel
are followng the rule of the big bucket of evidence.
And so under that, you know, we'll -- we'll argue it
has little if any bearing, but as far as its
authenticity and to the extent the Court wants to
accept its relevance, we don't object.

THE COURT: GCkay. So how about the
Col orado Republican Party? Any objection to those two
exhi bits?

M5. RASKIN:. No objection.
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MR. KOTLARCZYK: No objection, Your

Honor .

THE COURT: GCkay. So 30 and 157 are
adm tted.

(Exhibits 30 and 157 admitted into
evi dence.)

MR. OLSON: Thank you. Now turning to
t he videos, Your Honor. The first is Exhibit 58.

(Video was pl ayed.)

MR OLSON: And I'll just go through al
of the video exhibits and nove for the adm ssion at
the end, Your Honor, if that's okay.

THE COURT: Ckay.

MR. OLSON. The next is Exhibit P-62 --
or Exhibit 62, Plaintiffs' Exhibit 62.

(Vi deo was pl ayed.)

MR COLSON: And, Your Honor, this was on

August 24, 2020, and you can see at the bottom a
speech at the Republican National Convention.

The next video --

MR. GESSLER. Eric, can | just nmake a
comment on that one?

MR. OLSON:. Yeah.

MR GESSLER: Your Honor, we do not

object to this as statenments from President Trunp.
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What | would ask -- and I'll just go through these
one-by-one -- is that we nonethel ess have a right to
i ntroduce the entire speech if necessary, because
there's a few editing -- there nmay have been a forner
Col orado Secretary of State wldly applausing -- wld
appl ause of his in the background during that
conventi on.

THE COURT: And you want to nmake sure
that that's part of the record?

MR. GESSLER  Exactly, Your Honor.

So -- but, yeah, we may want to include the entire --
or additional portions.

MR. OLSON. Yeah. And we, of course,
have no objection.

THE COURT: That's fine.

MR. OLSON: Yeah. And the first one we
wat ched was May 8 -- P-58 was a May 8, 2019, speech in
Florida, in the Florida Panhandl e.

The next is P-64 -- Plaintiffs' -- or
Petitioners' Exhibit 64.

(Video was pl ayed.)

MR. OLSON: And this was -- P-64 was on
Sept enber 23, 2020.

Qur next video is P-67 from Novenber 1,

2020, in Mchigan. And this speech is referring to
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1 the Trunp train wwth a bus. | can show the setup

2 video that Trunp had retweeted if you'd Iike, Your

3 Honor. This was -- the truck surrounded the Biden bus
4 on the Texas interstate, then Trunp retweeted the

5 video.

6 THE COURT: Have | seen that?

7 MR OLSON: Yes, but let nme showit.

8 It's P-71. I'Il start with that. So this is a

9 tweet -- this is a video that Trunp retweeted.

10 (Vi deo was pl ayed.)

11 THE COURT: Well, | had m ssed what was
12 actual | y happeni ng, so thank you.

13 MR. OLSON: You're welconme. And so, if
14 you recall, he retweeted that video saying -- "I |ove
15 Texas" was on top.

16 And then this is a video in M chigan

17 shortly after this event where he tal ks about this

18 event. It's Exhibit P-67.

19 (Vi deo was pl ayed.)
20 MR. OLSON: The next video is from
21 Mam , Florida, Cctober 23, 2015, Petitioners'
22 Exhi bit 127.
23 (Vi deo was pl ayed.)
24 MR. OLSON: The next video is Exhibit --
25 Petitioner Exhibit 134 froma CNN town hall. W'll
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provi de the date shortly. | don't have that on ny
not es.

(Vi deo was pl ayed.)

MR. OLSON: And, Your Honor, M. Mirray
informs ne this is from May 10, 2023.

And our last video is froman August 9,
2016, speech in WImngton, North Carolina.

THE COURT: Ckay. Wat nunber?

MR, OLSON:  159.

(Vi deo was pl ayed.)

MR OLSON. And, Your Honor, this -- it
goes on, but the portion that we wanted to introduce
was the portion on the Second Amendnent piece.

So those are the videos that we'd |ike
to nove into evidence: Petitioners' Exhibits 58, 62,
64, 67, 127, 134, and 159.

THE COURT: Any objection, M. Gessler?

MR. GESSLER  Your Honor, for the
record, you know, we always have objections on
rel evance, but for the standards before this Court, we
recogni ze any of those objections go to the weight.
We're not going to dispute the authenticity or, you
know, the adm ssibility in that sense, Your Honor.

THE COURT: kay. The Republican Party?

M5. RASKIN:. No objections.
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MR. KOTLARCZYK: No objection, Your
Honor .

THE COURT: Geat. So 58, 62, 64, 67,
127, 134, and 159 are adm tt ed.

(Exhi bits 58, 62, 64, 67, 127, 134, and
159 adm tted into evidence.)

THE COURT: And had 71 al ready been
admtted, the Biden bus one?

MR OLSON: Yes. It had al ready been
adm tted.

THE COURT: Ckay.

MR OLSON: And with that, subject to
submtting the revised Exhibit 78, which is the
findings fromthe January 6 commttee, | think that's
the evidence that we plan to present in this hearing.
Thank you very nuch, Your Honor.

THE COURT: Ckay.

MR. GESSLER:. Thank you, Your Honor. We
have three additional exhibits that | believe
petitioners have agreed to -- or agree to the
adm ssibility of as well.

First is the full video exchange for the
presi denti al debate involving Proud Boys. So we'l]l
play that very briefly.

THE COURT: Ckay.
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24
25

MR. GESSLER: 1083, pl ease.

THE COURT: And do we have an exhibit
nunber for this?

MR, GESSLER: That's 1083, Your Honor.

THE COURT: Ckay.

(Vi deo was pl ayed.)

MR GESSLER:  Your Honor, | don't nean

to interrupt this argunent, but we're seeking -- we
don't need to listen to any nore. |It's for that

rel evant part that we had there, but it will be the
entire -- that portion of the video.

Next is a transcript fromthis sane
debate. This is the full transcript. W're only
seeking to introduce it for purposes of the portion of
that Proud Boys -- I'Il call it the Proud Boys
exchange that you just saw.

THE COURT: And that is what nunber?

MR GESSLER. And that's Exhibit 1080.

THE COURT: Ckay.

MR. GESSLER. And then lastly, there's a
transcript of President Trunp's remarks the day
after -- and that's Exhibit 1081 -- before a Marine
One departure. W're not able to | ocate a video.
We're not really sure it exists.

THE COURT: The day after what?
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MR. GESSLER. The day after the Proud
Boy debate exchange.

And if you could scroll down a little
bit, please.

Ckay. And the question is
"M . President, can you explain what you neant | ast
ni ght when you said that the Proud Boys shoul d, quote,
stand back and stand by?

"The President: | don't know who the
Proud Boys are. | nean, you'll have to give ne a
definition because | really don't know who they are.
| can only say they have to stand down, let |aw
enforcenent do their work. Law enforcenment will do
the work nore and nore. As people see how bad this
radi cal |iberal Denocratic novenent is and how weak --
the | aw enforcenent is going to cone back stronger and
stronger.

"But again, | don't know who Proud Boys
are. But whoever they are, they have to stand down.
Let | aw enforcenent do their work."

And then it goes on a little bit. But
that's what we'll be seeking to introduce our -- we
seek to introduce as well. And that's Exhibit 1081.

THE COURT: (kay.

MR. GESSLER And with that, Your Honor,
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25

we rest with respect to our evidence as well.

VWhile | have the podium | know that
there's a standing order or request fromthe Court
within two days of the cl ose of evidence to provide
argunents to whether 113 has to be decided within two
days. | believe we've discussed that but | just, from
a housekeepi ng standpoint, want to do -- to point that
out. And | think that was your order of QOctober 2,
whi ch was about a lifetine ago.

| assune we have resolved that, but | at
| east wanted to draw it to your attention froma
formal standpoint.

THE COURT: kay. So 1080 -- well,
first of all, do the petitioners object to 1080, 1081,
and 1083?

MR, OLSON: No, Your Honor.

THE COURT: Republican Party?

M5. RASKIN. W do not object.

THE COURT: Secretary of State?

MR. KOTLARCZYK: No objection.

THE COURT: kay. So 1080, 1081, and
1083 are admitted.

(Exhibits 1080, 1081, and 1083 admitted
i nto evidence.)

THE COURT: On the issue of
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Section 1-1-113, the hearing is now concluded. It
will be continued until oral argunents on Novenber 15.
| think it was at 3:00, from3:00 to 5:00 -- for

cl osing argunents from 3:00 to 5:007?

MR. GESSLER | believe that's correct,
Your Honor.

THE COURT: And everybody believes that
that's enough tinme to conclude the closing argunents?

MR, GESSLER | don't know if there's
ever enough tine, Your Honor. But, | nean, | think
bot h counsel are prepared to nmake their case with an
hour of time allotted to them At |east we are. |
assune the sage and conci se counsel on the other side
are as well, Your Honor.

MR GRIMSLEY: We will be.

THE COURT: kay. So on the proposed
findings of fact, which are due on Novenber 8, just a
few comment s.

Al'l the proposed -- all the proposed
findi ngs should have cites either to the record or to
the law. |If possible, the Court woul d appreciate
receiving just full transcripts for the days versus
clips of what's being cited. So if that can be
arranged, that would be hel pful.

This is specifically to you,
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M. Gessler. Can you please put your citations in the
text and not in footnotes?

MR GESSLER: Yes, Your Honor. We'l|
abi de by that gui dance.

THE COURT: Well, the hope is is that
I"mgoing to cut and paste them and it's hard to do
w th the footnotes.

MR. GESSLER: | understand. No problem
Your Honor.

THE COURT: So it's to your benefit.

To that end -- to that end, if the
parties could please try to avoid rhetoric in the
proposed findings of fact and conclusions of law. The
i dea and hope is that 1"'mgoing to use them and if
they're very argunentative, that's difficult to do.

So if you can just lay out the case --
the facts that you think have been established and the
| aw t hat you think you have applied in a manner in
whi ch a Court mght rule, that would be the nost
hel pful to ne, especially given the limted tine that
" mgoing to have between subm ssion and Novenber 17,
which is when the tinmne will talk -- the time will --
when ny rulings are going to be required to be
subm tted under the 1-1-113.

And if you can -- |'mnot going to nake
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page limtations, but | just request that people be
judicious with Iength so that | have tine to actually
process them read any cases | haven't already read,
et cetera, inthe limted tine between Novenber 8 and
Novenber 17.

And then | just want to nmake sure. So
first of all, M. Kotlarczyk, do you antici pate that
the Secretary of State will be maki ng any proposed
findi ngs?

MR. KOTLARCZYK: | do, Your Honor.

THE COURT: Ckay. And will they just be
on very discrete issues?

MR. KOTLARCZYK: Your Honor, we haven't
had a chance to fully confer with ny client since
we' re concluding the hearing now, but | would
antici pate proposed findings specifically around
Ms. Rudy's testinony, docunentation practices at the
Secretary of State's office, and sone of the | ega
i ssues that | think we've briefed previously.

THE COURT: GCkay. So if you could just
try to -- that's fine. I'm-- 1 just don't -- | just
don't want a | ot of duplication. But | understand
that you're kind of a lone wolf in this process. And
so if you can just do as everybody else is and try not

to make themtoo |ong, that would be great.
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MR, KOTLARCZYK: | woul d wager, Your
Honor, than mne will be substantially shorter than
ot her parties in the case, but there are sone
I nportant institutional interests that the Secretary
of State wants to vindicate through this process.

THE COURT: Well, and |I'm absolutely
not -- she's the respondent in the case. She
obviously has the right to submt proposed findings of
facts and conclusions of law, so .

MR. KOTLARCZYK: Thank you.

THE COURT: GCkay. And can the
Republican Party and President Trunp coordi nate and
subm t one set?

MR. GESSLER | think this would be the
first time in history that President Trunp and the
Republican Party have stated in court that they wll
cooperate. But we will do that, Your Honor. O
cour se.

M5. RASKIN. Yes. W can do that.

THE COURT: Okay. Geat. So | wll
expect to see three subm ssions. No page limts, but
just please don't go overboard.

MR. GESSLER  Your Honor, would you |ike
us to coordinate so that we have a unified subm ssion

on behal f of President Trunp and the Col orado
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Republ i can Party?

THE COURT: Yeah. That's what | -- 1'd
li ke --

MR, GESSLER  kay.

THE COURT: -- one subm ssion --

MR. GESSLER: Ckay.

THE COURT: -- if possible.

And then on the exhibits, you need to --
you're going to have to submt all the exhibits that
have been offered and not admtted -- I'mnot sure if
there are any. But if you' ve offered themand |
excl uded them they need to be submtted as that with
a cover pleading.

And then if they've been offered and
adm tted, they need to be under a separate pleading,
and they need to be submtted. And this is online.
Under st andi ng that the videos are going to probably
have to be, you know, |ike, a page, |ike, video,
submt it to the clerk's office separately or
sonething like that. But in order to have a clear
record, you're going to have to do that on the
judicial electronic filing system

And then | think the best thing to do is
for the videos if each side can submt the videos that

were both admtted and of fered and not adm tted on,
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like, flash drives so that the clerks -- and the
clerk's office, | believe, will accept that that way.
But showing themto ne or handing themto ne doesn't
cut it and won't make it to the Suprene Court if and
when this gets appeal ed.

MR. OLSON: Just one question on that,
Your Honor.

Is it your -- it's a little conplicated
here because we have the anti-SLAPP notion. W filed
a bunch. The was a notion practice for the adm ssion
of evidence before it was officially offered in court.

So for the exhibits offered but not
admtted, just confirmng for us, that includes
information that we tried to use on the anti-SLAPP
notion that you then said you would not admt into
evidence? O is it just what happened this week in
terms --

THE COURT: So, | nean, did the
anti-SLAPP notion include videos and stuff?

MR COLSON: The anti-SLAPP notion, |
don't -- it referenced videos. | don't know that we
i ncl uded vi deos.

MR GRIMSLEY: | think we did.

MR OLSON: Oh, we did. Okay. Yes, it

did i nclude vi deos.
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THE COURT: GCkay. So the extent that
the -- those exhibits -- the ones that you filed,
that's fine. If you -- if you were -- if part of the
support for the anti-SLAPP notion was videos, then
t hose shoul d probably be submtted to the clerk's

office as the videos in support of the anti-SLAPP

not i on.

MR OLSON: Al right.

THE COURT: And then, in ny view, this
is totally different. And so any videos -- any

exhibits or videos that were presented and admtted in
this hearing need to be separately submtted.

MR. OLSON:. kay. Thank you, Your
Honor .

And then just on the transcripts, would
you like the transcripts with the filings on
Wednesday? | think we're going to receive the fina
ones on Monday. Wuld you |like them on Mnday or do
you want to wait with the -- when we submt our
proposed findings of fact and concl usions of |aw on
Wednesday? And do you have a particular format that
you prefer themin?

THE COURT: No.

MR, OLSON. Ckay.

THE COURT: Not for format. And | plan
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on spendi ng Monday, Tuesday, and Wednesday catching up
on ny other --

MR, OLSON. kay.

THE COURT: -- 199 cases and probably
readi ng sone of the case |l aw and things that have been
tal ked about during the course of the trial. So we'll
have plenty to do.

MR. OLSON: G eat. Thank you, Your
Honor .

THE COURT: Anything fromyou
M. Gessler?

MR, GESSLER: No, Your Honor.

MR. GRIMSLEY: Sorry. One last thing,
Your Honor. And | think we forgot sonetines that the
Secretary of State and the Republican Party are
parties here. So in the closing argunents, | still
assune two hours will be fine, but if we find out they
have robust closing argunents they'd also like to
present, we may get back to you.

MR. KOTLARCZYK: | don't anticipate
robust cl osing argunents, Your Honor. |If they're
m ndful of the Court's advisenment that we are on the
sanme cl ock, in advance of the 15th, we w || huddle
internally and I'lIl confer with the petitioners if we

want to take any of their tine.
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THE COURT: kay. And why don't you --
you know, if you huddle and they say, "W really need
the full hour," and you need 20 m nutes of your own --
and that goes the sane for the Col orado Republican
Party. |If you feel like you' ve got sonething that you
need to say outside of what President Trunp is saying
and you need a little bit of extra tine, just get in
touch with us so that we can -- you know, we can start
a half hour earlier if we need to.

MR. KOTLARCZYK: Under st ood.

THE COURT: | don't want to deprive you
of maki ng your argunents.

MR. KOTLARCZYK: Thank you, Your Honor.

THE COURT: Anything else that we need
to address?

MS. RASKIN:. Not fromus, Your Honor.

THE COURT: Well, | want to thank
everyone. |It's been super helpful. And | really want
to -- | thank everybody, that | appreciate the decorum

that the parties have had throughout these entire
pr oceedi ngs.

I know that this case, |like all cases,
but maybe particularly, is very deeply felt on both
sides. And despite those deep feelings, | feel like

the counsel for the parties has been very, very
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prof essi onal and has put on a really outstandi ng
presentation of the evidence and the argunents.
So we will continue this hearing until
either 2:30 or 3:00 on Novenber 15.
ok k% % *
WHEREUPQON, t he foregoing deposition was
concluded at the hour of 4:46 p.m on

Novenber 3, 2023.
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REPORTER S CERTI FI CATE

I, Jennifer Bajwa Melius, a Verbatim
St enogr aphi ¢ Reporter and Regi stered Professional
Reporter, do hereby certify that the within
proceedi ngs were taken in stenotype by ne at the tine
and pl ace herein set forth and was thereafter reduced
to typewitten formby ne; and that the foregoing is a
true and correct transcript of my stenotype notes
thereof; that I amnot an attorney nor counsel nor in
any way connected with any attorney or counsel for any
of the parties to said action nor otherw se interested
in the outconme of this action.

I N WTNESS WHEREOF, | have affixed ny

signature on this day, Novenber 6, 2023.

Jenni fer Bajwa Melius
Regi stered Professional Reporter
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