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VWHEREUPQON, the court convened at
3:05 p.m, and the follow ng proceedi ngs were had:

* * * * *

THE COURT: Good afternoon. Wl cone back.

We are here for the continued Col orado
Revised Statute 1-1-113 hearing in the matter of
Anderson vs. Giswold, with the intervenors, the Col orado
Republican State Central Commttee and Donald J. Trunp,
Case Number 2023- CV-32577.

May | have entries of appearances,
starting with the petitioners?

MR. GRI MSLEY: Your Honor, Sean Ginsl ey,
with Eric A son, Jason Murray, Martha Tierney and
Mario Nicolais for petitioners.

THE COURT: G eat.

MR. GESSLER: Afternoon, Your Honor. On
behal f of President Trunp, Scott Gessler. Wth ne is
M. Ceoff Blue and M. Justin North.

MR SISNEY: CGood afternoon, Your Honor.
I"mBen Sisney. |'mhere with Nathan Mel ker in person.
Jane Raskin, also with the Anerican Center for Law and
Justice, is here renotely. Also here with M chael
Melito, Melito Law, and Bob Kitsmller of Podoll &
Podol | .

THE COURT: Geat. Thank you.

U S. Legal Support | www. usl egal support.com
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MR KOTLARCZYK: Good afternoon,

Your Honor. M chael Kotlarczyk fromthe Attorney
General's Ofice here on behalf of respondent,

Jena Giswld. Wth ne today is Secretary of State
Jena Giswold and Deputy Secretary of State

Chri st opher Beall .

THE COURT: G eat.

Have we, anong counsel, tal ked about the
order? |'massumng we're starting with the petitioners,
and then what's next?

MR GRIMSLEY: | would assune that the
Secretary of State would go next because | woul d i magine
that the intervenors would probably want to respond.

THE COURT: Ckay. Does that work for you,

M. Gessler?
MR. GESSLER: That works fine, Your Honor.
And then we just had one question for

the -- for the tine allotment. Do the -- does

President Trunp and the Col orado Republican Party, do
they split it or does the Col orado Republican Party
get -- | think they have maybe 10 m nutes of additi onal
tinme.

THE COURT: |'mnot going to cut anybody
off, so let's just proceed.

MR GESSLER. Ckay. Well, then, with

U S. Legal Support | www. usl egal support.com
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that, we'll probably ask the Col orado Republican Party to
go first because they have sone airline transportation
I ssues.

THE COURT: Oh.

MR GESSLER. And then -- and then we'll
bat cl eanup.

THE COURT: Nothing for me to decide on
the airline transportation issues, | hope?

MR GESSLER: We coul d have that
jurisdictional discussion, but I"mnot sure that would
work. But yeah, they have a flight to catch.

THE COURT: Ckay.

MR. GRI MSLEY: And, Your Honor, may |
reserve tine for rebuttal given that this is a closing
argunment ?

THE COURT: Sure. So why don't we do it
this way. M. Kotlarczyk already asked for ten m nutes,
and we'll give approximately ten mnutes to the
Republ i can Party, and then up to an hour each for
Intervenor Trunp and the petitioners. And if you want to
reserve tine, that's fine.

MR GRIMSLEY: W'Ill see. W'Ill see where
I"mat at the end of the opening of the closing argunent.

THE COURT: Do you need us to keep

time or --

U S. Legal Support | www. usl egal support.com 8
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MR. GRIMSLEY: | can keep it.

THE COURT: Ckay.

MR GRIMSLEY: Good afternoon, Your Honor.
I"msure | speak for everybody here, but on behal f of
petitioners, | wanted to thank the Court and the court
staff for all of the tine and attention that you have put
inonthis matter, the speed and thoughtful ness with
whi ch you have issued your rulings, all while under the
bri ghtest of spotlights. W really thank you.

| wish we didn't have to be here. W're
here because for the first tine in our nation's history,
a President of the United States has engaged in
I nsurrection against the Constitution. He spearheaded a
multifaceted schene to stay in power by any neans
necessary, the schene culmnating in a violent attack on
the Capitol on January 6, during the constitutionally
mandat ed counting of electoral votes, and now he wants to
be President again.

The Constitution does not allow that.

It's easy to forget that we are governed
by a docunent. There is real fragility to that. The
docunent has no weapons. It conmands no arm es.

Section 3 of the Fourteenth Anendment is one of the few
sel f-defense nechani sns that that docunent has.

And it stands for the unremarkabl e

U S. Legal Support | www. usl egal support.com 9
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proposition that a person who takes an oath to support
the Constitution and then turns around and attacks it
cannot be allowed to take the oath a second tine.

Such a person has proven thensel ves
untrustworthy and i ncapable of ensuring that we remain a
country ruled by |Iaw and not by nen. Through his
actions, and his actions alone, Donald Trunp has

di squalified hinself fromever holding office again.

|"ve got sonme slides here. | also have a
board over here, Your Honor. |I'msorry | had to put it
way over there. | didn't want to bl ock anybody.

This is a slide that we used in opening.
|'ve tweaked it a little bit. These are the four
el ements that we said that we would prove and that we
have proven. [I'mgoing to talk about the first three
today. | understand the Secretary of State is going to
tal k about the fourth one. And over here, again, we have
a board, and I'll be referencing that.

The first elenent, that President Trunp
took an oath as an officer of the United States to
support the Constitution. There is no dispute that
President Trunp took an oath. There's a stipulation to
that. We all know that.

Now, President Trunp, | expect, is going

to argue that he was not, as President, an officer of the

U S. Legal Support | www. usl egal support.com 10
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United States or that his presidential oath was not one
to support the Constitution. |[I'll address those
i ncorrect argunents |ater

El ement 2. January 6 was an insurrectio
against the Constitution. And there really isn't that
much in the way of dispute here, either. That's likely
why President Trunp waited until the very end of a
177-page findings of fact and conclusions of |law to mak
t he argunent.

And like |I said, we have a board,
Your Honor. Over on this board is the standard -- and
"1l -- for both insurrection against the Constitution
and engaging in that insurrection. These are the
standards that were put forth by our expert, Gerard
Magl i occa.

So for insurrection against the
Constitution, that is any public use of force or threat
of force by a group of people to hinder or prevent the
execution of the Constitution.

Now, Trunp's expert, Delahunty, offers n
alternative definition. He instead argues that
I nsurrection against the Constitution is sonehow so
anbi guous that this Court needs to defer to Congress.

Del ahunty is wong. He is wong that

anbiguity, even if it existed, would require this Court

n

e

0]
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to throwits hands up. It is the Court's fundanental
duty to interpret the Constitution and say what the | aw
is. But there is no anbiguity. The historical evidence
on this is clear.

Now, before we get to the battle of the
experts and what they said on the historical evidence, |
want to | ook at their qualifications because this
probably says all you need to know.

On the left we have Gerard Magliocca, who
was a fan of the Fourteenth Amendnent Section 3 before it
was cool to be, and then we have Del ahunty on the right.

On the left, we have a professor who has
not only been a constitutional scholar for over 22 years,
witten books and | aw review articles, but he has two
peer-reviewed articles on Section 3 and a book on the
Fourteent h Anmendnent .

He has Section 3 literature that's been
cited by two Federal Courts, the Congressional Research
Service, and he has testified and been found to be an
expert before this case in court on Section 3 of the
Fourteenth Amendnent.

Del ahunty, by contrast, one of the first
answers on cross-exam nation was that he was not claimng
to be an expert in the history of Section 3 of the

Fourteent h Anendnent.

U S. Legal Support | www. usl egal support.com 12
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Now, the historical evidence in support of
Prof essor Magliocca's definition is just as clear as the
qual i fications when you | ook at the bal ance.

So Professor Magliocca points to a nunber
of historical sources, the Wi skey and Fries
I nsurrection, which would have been wel |l -known at the
time of the framng, dictionary definitions of
insurrection, jury and grand jury charges, and the code
of war that was used by the Union Arny during the G vil
Wr .

And again, on the right-hand side, what do
we have? Delahunty asking this Court to throwits arns
up because insurrection is sonehow too amnbi guous.

Magl i occa is correct.

The January 6 events easily neet the
definition of insurrection against the Constitution.
There was a | arge group of people that attacked the
Capitol on January 6.

This is from O ficer Danny Hodges: "There
wer e thousands, | would say." "The size of the nob was
the greatest weapon,"” and that's, on the right, a photo
still fromthe video -- fromthe canera atop the Capitol
t hat day.

Here's testinony from O ficer Pingeon:

"There were thousands of people com ng towards the

U S. Legal Support | www. usl egal support.com 13
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Capi tol al ong Pennsyl vania Avenue." So it wasn't just
the fol ks who were at the Capitol to begin wth. There
wer e thousands coming up fromthe Ellipse at the behest
of President Trunp.

The nob used viol ence and threats of
vi ol ence.

This is from O ficer Danny Hodges: "The
crowd attacked ne in a variety of ways, punching,
ki cki ng, pushing, chemcal irritants, beaten in the head.
| was pinned and crushed with a police shield.” And we
know what that video was.

(Video playing.)

MR GRIMSLEY: This is from
O ficer Hodges' body camoutside the Capitol, and this,
even worse, sonebody's phone inside.

(Video playing.)

MR GRIMSLEY: And this from
O ficer Pingeon:

"How | ong were you engaged i n hand-to-hand
conbat ?"

"For probably two to three hours.”

"Did you think your life was in inm nent
danger ?"

"Yes, | did."

And it wasn't just violence against the

U S. Legal Support | www. usl egal support.com 14
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police officers. It was the threat of violence against
menbers of Congress and Vice President Pence.

Here is testinony from
Representative Swal wel | :

"How concerned were you for your personal
safety at that nonent?"

"It was escalating as we went from gas
masks to a pen in ny hand to a prayer fromthe chapl ain,
and it was when the chaplain read that prayer that I
finally texted ny wife sonething | did not want to text
her . "

And we know what the nob was doi ng inside
the Capitol. This is the nob --

(Video playing.)

MR. GRIMSLEY: -- chanting "Nancy,"
| ooki ng for Nancy Pelosi. That is violence and the
t hreat of viol ence.

Finally, it's clear that the nob's goa
and what it did, in fact, do was to disturb a
constitutionally mandated proceedi ng; nanely, the
counting of electoral votes.

This is testinony from Representative
Ken Buck, who was President Trunp's w tness:

"The nob neant to disturb a proceedi ng?"

"Yes, the electoral vote count on the

U S. Legal Support | www. usl egal support.com 15
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House. "

And the nob did, in fact, disturb that
proceedi ng.

Now, Del ahunty suggests that one of the
reasons insurrection against the Constitution is
anbi guous i s because "agai nst the Constitution" is
sonmehow anbi guous. There's a slippery slope here. How
do we know at the end of the day what "against the
Constitution neans."

But this Court doesn't have to engage in
fine-line-drawi ng exercises. There is no doubt that the
counting of electoral votes to ensure the peaceful
transfer of power under the Constitution is interfering
wi th, hindering, and preventing the execution of the
Constitution.

Now, President Trunp nmakes a few argunents
about why this is not an insurrection. First, the nob
was not organi zed. Sonehow that nmakes it not an
i nsurrection.

The nob was not arned wth guns.

And, nost curiously, the people at the
Ellipse were happy and milling around, so too at the
Capi tol .

These are not credible argunents. First,

there is no organizational requirenent in that definition

U S. Legal Support | www. usl egal support.com 16
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over there, but the nob was organized. Let's |ook again
at sone testinony.

This from O ficer Pingeon: The equi prment
t hat peopl e had on: hel nets, goggles, body arnor,
param litary-style gear and equi pnent.

And on the right you have photos, one from
Nate Gowdy and the other a still fromthe body canera of
O ficer Hodges.

Then we have vi deo.

(Video playing.)

MR, GRIMSLEY: Coordinated attack on the
Capitol working together to try and get in to the portico
on the right side where all of those officers are.

"Fight for Trunp. Hand up the flag, use
it as a battering ram"”

And you renenber when O ficer Hodges was
testifying about fighting with the crowd and how a person
came up to himand said, "You need to watch out, people
are comng up fromthe back"?

Here's what O ficer Hodges had to say:
“"This indicated to nme that there was prepl anning,
coordi nation, and that they were intentionally encircling
the U S Capitol."

And then finally, the January 6 Report,

this is Finding 367. And there are many findings |ike

U S. Legal Support | www. usl egal support.com 17
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this in the report, that this was an organi zed attack.
“"Whil e the Proud Boys and other extrem sts were
overwhel m ng | aw enforcenent at the West Pl aza, another
group led the attack on security barriers on the East
Plaza. A mlitary-style stack of Cath Keepers entered
t hrough the Col unbus doors as well. This was a

coordi nated attack."

Now, as to the assertion that there were
no arns so this shouldn't be an insurrection, again,
there's no requirenent for there to be arns to be an
insurrection. But there were arns.

As we point out in our Proposed Findings
of Fact 119, the nob brought guns, knives, Tasers,
shar pened fl agpol es, scissors, hockey sticks, pitchforks,
bear spray, pepper spray, chemcal irritants.

They stole itens fromthe Capitol to use
as weapons: Police barricades, scaffolding, construction
equi pment, trash cans.

They took itenms off of police officers:
Bat ons and riot shields.

They were arned.

And third, as | said nost curiously, the
i dea that people were happy and m|ling around. You
know, there nmay have been sone Tom Bj or kl unds, or Steves,

at the event does not change the fact that a | arge group

U S. Legal Support | www. usl egal support.com 18
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of people attacked the Capitol that day.

The fact that Any Kramer believed that
many of the people at the Ellipse were happy and festive
does not change the fact that, A she didn't even go to
the Capitol; she went back to the WIl ard.

But even when she was at the Ellipse, she
coul d not see out beyond the nmagnetoneters where the
peopl e were not so happy.

(Video playing.)

MR GRIMSLEY: That is alnost certainly
why what |'ve just gone through, in the i mediate
aftermath of January 6, there was bipartisan agreenent in
both the House and the Senate that the January 6 attack
was a viol ence insurrection.

| ndeed, President Trump's own | awyer said
as nmuch at the inpeachnent proceeding.

El ement 3. Trunp engaged in the
i nsurrection.

Now, | point back to the board again, and
we have on it Professor Magliocca's proposed definition
of what constitutes engaging in an insurrection against
the Constitution: Any overt and voluntary act in
furtherance of an insurrection against the Constitution,
i ncluding words of incitenent, done with the intent of

aiding and furthering the comon unl awful purpose.

U S. Legal Support | www. usl egal support.com 19
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Now, here the dispute between Magliocca
and Del ahunty is -- really cones down to one thing, and
that's what Del ahunty says: |In order to engage, you have
to have actually taken up arnms, that incitement is not
enough.

But Magliocca again has the better of the
argunent. Here we have the conparison, again on the
left, Magliocca. He's got the first and second Attorney
General opinions. Now, those are significant because
A. G Stanbery was the person interpreting and guiding the
Union Arny in the south on what the -- conduct woul d
satisfy the disqualification provisions of Section 3.

There were early Section 3 cases in which
this was the definition of insurrection, that it did not
require actually taking up arns.

There were the pre-Cvil War cases, and
these are particularly instructive because there, treason
was at issue, levying war. 1In those cases, incitenent
was sufficient.

And then there were the congressional
cases, you'll renmenber, where the House refused to sit
certain nenbers. One of themwas the man John Brown --
Young Brown from Kentucky who wote an op-ed.

The other was, | think, Philip Thomas from

Maryl and, who gave $100 to his son, who was going off to

U S. Legal Support | www. usl egal support.com 20
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join the Confederate Arny. There is no requirenent that
one actually take up arns.

The only thing Delahunty has on his side
is the Confiscation Acts, which were a crimnal statute
at the tine that nade it illegal to engage in or incite
an insurrection. He says because incite was used there,
wasn't used in Section 3, that it nust not be part of
Section 3.

But he ignores that that's a crimnal
statute. Those are often far nore specific than the
Constitution, as Magliocca testified. Oherw se, we'd
have a 100- page-1ong Constitution.

But nore than that, he provides absolutely
no evi dence, contrary to what you see on the left, that
anybody who is drafting Section 3 believed that
I nci tement was sonehow i nsufficient.

He's pointed to no evidence suggesting
t hat anyone drafting Section 3 was relying on the
Confi scation Acts.

And he never explains why it would nake
sense, given the goal of Section 3, to require taking up
arnms. The people that the franmers of Section 3 were nost
concerned with were the |eaders of the Cvil War, of the
Conf ederacy, Jefferson Davis, people who never took up

arns.

U S. Legal Support | www. usl egal support.com 21
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That's why even in 1872, when Congress
gave bl anket ammesty from Section 3 to nost Confederate
soldiers, it withheld that ammesty fromthe | eaders of
t he Confederacy, including Jefferson Davis. There's no
requi renent that sonebody actually take up arns.
Incitement is nore than sufficient.

Trunp's actions constitute engaging in an
I nsurrection again the Constitution. Now, there is no
guestion at all that he took many overt and voluntary
acts that furthered the insurrection. He sumoned the
nob to DC

This is a slide we used in opening, and it
shows all of the tweets that he sent out between
Decenber 19, "WIIl be wild,"” and his Fight for Trunp
vi deo and January 6.

But he al so gave themtheir common
purpose, and this is a slide we have not shown. And
believe it or not, this is not all the tweets that he
sent out dealing with election fraud.

But from Novenber 4 to January 6, he sent
out all these tweets, he made nunerous speeches where he
clainmed there was el ection fraud, repeated assertions of
a stolen election.

Now, beyond that, he focused his

supporters and the nob's attention on Vice
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Presi dent Pence. Here's just one exanple of a tweet.
This is fromthe norning of January 6: "States want to
correct their votes which they now know were based on
irregularities and fraud. All Mke Pence has to do is
send them back to the States and we win. Do it, MKke.
This is a time for extreme courage.”

And we know that after that tweet,
President Trunp spent 90 minutes on the Ellipse inflamng
his supporters, telling themthat they needed to fight or
t hey woul d not have a country anynore. Telling themto
march down to the Capitol, where he would be there with
him-- with them

I"mnot going to play the speech. W
pl ayed the speech a bunch of times, but |I'mjust putting
up here sone of the things that were contained in that
speech:

"You don't concede when there's theft
involved. Qur country has had enough. W will not take
it anynore. Because if Mke does the right thing, we win
the election. |If this happened to the Denocrats, there'd
be hell all over the country going on. And we fight, we
fight like hell, and if you don't fight like hell, you're
not going to have a country anynore."

And nost chilling of all: "And fraud

breaks up everything, doesn't it? Wen you catch
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sonmebody in a fraud, you're allowed to go by very
different rules, so | hope Mke has the courage to do
what he has to do, and | hope he doesn't listen to the
RINGCs and the stupid people that he's listening to."

What coul d that nmean, other than a call to
| am essness or violence. You go by very different rules.

Now, you don't need to take my word that
this was a call for violence or | aw essness.

Professor Sim cane in and testified. He was an expert
and is an expert on political extrem sm including how
extrem sts conmuni cat e.

And, in fact, this Court qualified himas
an expert to testify on his interpretation of January 6
vis-a-vis his expertise in extrem smand extrem st
conmuni cations. Here's what he had to say about the
Elli pse speech: "It was a call to violence."

Now, Trunp asserts his | anguage was not a
call to violence. He was just using strong political
rhetoric. The word "fight," even though he used it
20 times, was just netaphorical. He said peacefully and
patriotically once, so how on earth could he possibly
have been encouragi ng viol ence or | aw essness.

Vel |, Professor Sim explained why. Trunp
did not conjure his rhetoric out of nowhere. He did not

j ust happen to choose | anguage that would resonate with
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his far-right extrem st supporters. He knew precisely

what he was saying based on a five-year history of cal

and response, where he would either call for violence and

then not condemm it, or there would be viol ence and he
woul d actually praise it.

Now, you recall that my coll eague,

Eric Ason, during the redirect had the flip chart, and

he wote up sone of the episodes of the call and

response, and there were about five there. There are a

| ot nmore than that, and we put that in our proposed

findings of fact. But | want to go over it quickly just

so Your Honor can see.
So 2015, Cctober, he starts saying --
these are protesters -- first group, he's going to be

ki nd of nice to; second group, eh, not so nice; third

group, I'll be alittle nore violent; fourth group, "Get

the hell out of here."

Novenber of 2015. "Get the hell out of

here." And that's a protester who actually then got beat

up, assaulted, and President Trunp goes on the news, |

think it was the next day, and sayi ng maybe he deserved

to be roughed up.

February 1, 2016: Sonebody throws

tomat oes, "Knock the crap out of him ['I|l pay for your

l egal bills."
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February 22, 2016: "Punch himin the
face."

March 11, 2016, in response to violence
that his supporters had commtted in his name: "Violence
sonetinmes is very, very appropriate,” what he said, and
he said, "Wt need a little bit nore of it."

On August 9, 2016, he's conplaining at a
rally about how Hllary Cinton will appoint judges who
will take Second Anendnent rights away, telling the crowd
that if she does that, there's nothing that can be done,
except maybe the Second Amendnent people can do sonet hing
about it.

And then August 15, 2017, this is the

"very fine people on both sides," the press conference
after the Unite the Right rally, where sonebody was
killed by a far-right-wing extrem st.

| want to stop here for a mnute because
President Trunp, | suspect, and has already, is going to
say that we're cherry-picking here, that we're just
| ooki ng at what he said at the press conference and we're
not pointing out what he said the day before at the
Wi t e House condemi ng t hese peopl e.

But I want to show you what couldn't be a

cl earer exanple of what Professor Simi called front-stage

and back-stage behavior. Front stage, you tell people
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what you know you're supposed to say, you don't really
believe it. Back stage, you're telling people what you
really think. So let's |ook at these two statenents.

(Vi deo playing.)

MR. GRIMSLEY: And here's the next day.

(Vi deo playing.)

MR. GRIMSLEY: You have what Trunp really
believes clearly on the right and tel epronpter Trunp on
the left.

It's not surprising then that after the
press conference, leading lights in the white suprenmacy
novenent actually publicly thanked Donald Trunp for his
statenents. David Duke; |ongtinme neo-Nazi Kl ansman
Ri chard Spencer; Andrew Anglin, the founder of The Daily
Stornmer, which is sonme horrific nmedia board that deals in
anti-Semtic and ot her xenophobic tropes.

So back to the call and response. He
prai ses, in Cctober of 2018, a politician who
body- sl ammed sonebody, a reporter, | think.

Sonebody at a rally in May of 2019 says to
shoot mgrants. Makes a joke, says, "You can only get
away with that in the Florida Panhandle."

M chi gan, sone far-right extrem st
supporters stornmed the Mchigan Capitol and | think were

squatting there. And rather than condemm them he wites
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a tweet: "The governor of Mchigan should give a little
and put out the fire. These are very good people. See
them talk to them nake a deal."

Then there were the protests in
M nneapolis after the George Floyd nurder. And
Presi dent Trunp says, "Wen the looting starts, the
shooting starts."

On Septenber 29, 2020, "Stand back and

stand by," to the Proud Boys.

Cct ober 30, there's the Trunp Train that
surrounds the Biden-Harris bus in Texas, slowing it down,
pushing it off the road, injuring people. And rather
than condemm it, President Trunp says, "l |ove Texas" and
j okes that they were just protecting Biden's bus because
they're so nice.

And then we have, as we all renenber,
after the election, Decenber 1, 2020, election official
Gabriel Sterling making a public statenent, calling on
President Trunp to condem his supporters who are
threatening election workers in CGeorgia.

He says that: "Sonebody's going to get
hurt, somebody's going to get killed. President Trunp,
pl ease do sonething."

Now, did President Trunp condemm t henf

No. Did he do nothing? No. He retweets it and doubl es
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down on his clains of election fraud. He is, | wouldn't
even call it tacitly, approving of what his supporters
are doing and what pronpted Gabriel Sterling to give his
nessage.

The Ellipse speech fits this pattern to a
T. As Professor Sim explained, "Trunp used so many
right-wing extrem st tropes that it's sinply not credible
for himto assert that his words were not a call for
viol ence or | awl essness, or that Trunp didn't know what
he was saying, or that people in the crowd didn't know
what he was saying."

And if there's any doubt about what Trunp
was saying that day, his former canpai gn nanager
Brad Parscale, put it torest. This is a text exchange
bet ween Katrina Pierson, one of Trunp's w tnesses here,
and Brad Parscal e, on January 6:

Parscale: "A sitting President asking for
a Cvil war."

That's how peopl e that knew Trunp took
what he said that day.

Now, Trunp's speech did not end his
involvenent in the insurrection. By 1:21 p.m, he knew
that there was an attack on the Capitol. Rather than do
anything, he chose to let that attack go uni npeded.

Now, you heard from Professor Banks, who
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told you all of the different things that sonebody as
Conmander in Chief could have done that day to put down
the attack. Trunp did none of those things.

| nstead, an hour |ater, he sent out this
tweet, 2:24: "MKke Pence didn't have the courage to do
what shoul d have been done to protect our country and our
Constitution, giving the states a chance to certify a
corrected set of facts, not the fraudul ent or inaccurate
ones which they were asked to previously certify. USA
demands the truth.”

Now, remarkably, nowhere in his 177-page
findings of fact and concl usions of |aw does
President Trunp nention this tweet. Certainly doesn't
gi ve an innocent explanation for it. Because there is
none.

But sinply ignoring the evidence won't
make it go away. The tweet had its predictable effect.
It caused the crowd to surge. This is Finding 150 from
the January 6 Report, and imrediately after
President Trunp sent his tweet, the viol ence escal ated.

And on the right we have a tine-|apse
photo or video fromthe top of the Capitol. This is
2:24, 2:34, ten mnutes later, 2:44, 2:45. And then |
think that's 2:57.

Gven all of this, there's no question
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that Trunp commtted overt acts in furtherance of the
i nsurrection.

Ch, these are the two tweets that he does
cite in his findings of fact and conclusions of |aw
This is the 3:38 -- or the 2:38 tweet and the 3:13 tweet,
whi ch he says sonmehow absol ve himof his conduct that day
because he says, "Stay peaceful, remain peaceful."”

There are a |l ot of problenms with that
argunment. First, it doesn't change the 2:24 tweet.

Second, there's nothing in either of those
tweets telling his supporters to actually go hone, and
whi | e he does say "Support |aw enforcenment,"” he doesn't
say support the people that he had sicced the nob on,
nanmely, the Vice President or Congress.

And not surprisingly, those two tweets had
absolutely no effect on the nob. Finding 134 fromthe
January 6 Report: "Neither of these tweets had any
appreci able inpact on the violent rioters.”

Gven all of this, there is no question
that Trunp engaged in overt and voluntary acts in
furtherance of the insurrection. As Professor Sim
testified:

"How confident are you in the concl usion
that Donald Trunp played a central role |eading these

event s?"
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“"Very confident."

The only dispute that really may exi st on
this is whether Trunp acted with the requisite intent
t hat day.

Now, the parties disagree about what the
intent requirenent is for engaging in insurrection and
whet her -- what -- to what extent Brandenburg applies
coming in fromthe First Anmendnent. W addressed those
in our briefing, so I'mnot going to talk about that
t oday.

I"mjust going to assune, for purposes of
today's argunent, that President Trunp's intent standard
applies, that the Brandenburg incitenent intent standard
applies, and the reason |I'mconfortable doing that is
because the evidence of intent is so overwhel mi ng here.

Trunp did not give his Ellipse speech that
day in a vacuum It was the last step in a nmultipronged
attenpt to stay in power by any means necessary.

It started back in August of 2020 when the
polls didn't look Iike they were going his way. He
starts saying, "The only way we're going to lose is if
the election is rigged.”

El ection night, after Fox News calls
Arizona for President Biden, President Trunp, rather than

go out and concede gracefully, tells Anerica that the
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el ection is being stolen.

He then turns to the courts, where he
files bogus | awsuit after bogus |awsuit, using | awers
| i ke Rudy G uliani and Sidney Powel| to | ead the charge.
He |l ost 61 out of 62 lawsuits. The only one that he won
i n Pennsyl vani a had no appreciable effect on the outcone
of the election.

And he did it all while knowing fromhis
top advisors -- this is Finding 36 -- that the el ection
fraud al |l egati ons were nonsense.

Now, when he summoned the nob on
Decenber 19, with his "WIIl be wild" tweet, he had run
out of court challenges. H's only hope was this fake
el ector schene and stopping the certification of
el ectoral votes.

He hoped Pence would go Iong. He needed

himto go along -- that's the only way the schene
wor ks -- on January 6, but he needed the nob in DC on
January 6 in case Pence was not willing to play ball, in

case, to quote Trunp fromthe Ellipse, he needed sone
courage. Better to have a nob and not need one than to
need a nob and not have one.

By late nmorning January 6 when Trunp
stepped onto the stage to give his speech, he knew t hat

Vi ce President Pence was not going to go along. This is
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Finding 321. There was a call in the norning between
Vi ce President Pence and President Trunp where Pence told
him "I'mnot going along."

Now, given that call, you'd think that
maybe President Trunp woul d have revised his speech to
focus on the acconplishnments of his admnistration,
because at that point, the gig is up, Vice
Presi dent Pence isn't going to do what he needs to do.

Trunp did just the opposite. He anped up
his speech. He added stuff to it to inflanme the crowd.
He added stuff to it to inflanme the crowd agai nst
M ke Pence.

W' ve submtted the tel epronpter version
of the speech, and you can conpare it to what he actually
said that day. It is a remarkable difference.

This is some of the stuff that President
Trunp added after speaking with Pence. And nost
chillingly, again, the last one. "And fraud breaks up
everything, doesn't it? Wen you catch sonmebody in a
fraud, you're allowed to go by very different rules.”

At this point, Trunp's only hope of
remaining in office was violence and intimdation. That
was the only thing that was going to stop certification
of the electoral votes that day.

Maki ng matters worse, Trunp knew t hat many
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in the cromd were arnmed. This is Finding 105.

President Trunp was briefed on the risk of violence that
morning. And this is testinony bel ow from Ti m Heaphy
that canme in unobjected to.

"W had testinony that he was tol d about
weaponry, that he actually asked that the nagnetoneters
be noved and saying, 'These people aren't here to hurt
me,'" that he waited -- "aren't here to hurt ne."

He al so knew at the tinme that his
supporters would listen to him This wasn't a lark. He
admtted just earlier this year on CNN how his supporters
l'isten.

(Video playing.)

MR GRIMSLEY: If there was any, again,
doubt about his intent that day, you need | ook no further
than what he did after the speech. On the left we have
things that Professor Banks say Trunp coul d have done as
Conmander in Chief to deal with the riot or the attack
that day. He did none of them That was intentional.
That was del i berate inaction.

How do we know it was deliberate inaction?
This is a tweet he sent out just the day before,

January 5, warning Antifa to stay out of Wshi ngton:
“Law enforcenent is watching you very closely."” And then

he tags the Departnent of Defense and all of those
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federal |aw enforcenent authorities.

The fact that he did not nobilize those
same authorities when it was his supporters attacking the
Capi tol nmekes clear that he supported them and intended
for what they were doing -- intended for themto do what
t hey were doing.

Now, there was the 2:24 tweet. W' ve
al ready tal ked about that. And | want to repeat again,
on the 2:24 tweet, there is no innocent explanation for
that tweet. Wy, when the Capitol is under attack,
Congress and Vice President Pence are in that Capito
under duress, you send out that tweet?

He wai ted anot her two hours al nost before
he sent anything telling his supporters to go hone, and
that was a statenment at 4:17 p.m

Did he condemm -- oh, and by the way, it
was not until it was obvious to himthat the attack woul d
actually fail that he put out this statenment. He waited
three hours to tell people to go hone, and this is a
finding fromthe January 6 Report, Finding 331: "It was
not until it was obvious that the riot would fail that he
told people to go hone.™

The fact that he waited until it was
obvi ous that his plan would not succeed tells you

everything you need to know about his intent. And when
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he finally did, he didn't condem the attackers; he
prai sed them

(Vi deo pl aying.)

MR. GRIMSLEY: This fits the five-year
cal |l -and-response pattern that Professor Sim talked

about to a T. Two hours, alnpbst, later, he sends out a

tweet -- again, not condeming -- saying, "Go home wth
| ove and in peace, renenber this day forever." That's
I ntent.

And | forgot to add earlier that Trunp
al so, while all of this was going on, the attack, rather
than do anything to call it off or stop it, he was
calling nmenbers of Congress to |obby for themto object
to the certification of the election. He was taking
advant age of the duress he had created by summoni ng t hat
mob on the Capitol. This is intent.

And if that all were not enough, | ook no
further than what he was telling people while he was at
the Capitol that day. This is Finding 150 fromthe
J6 Report:

"Chief of Staff, Mark Meadows, told Wite
House Counsel, Pat G pollone, that the President doesn't
want to do anything to stop the violence. Evidence
devel oped in the Commttee's investigation showed that

the President, when told the crowd was chanting, 'Hang
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M ke Pence,' responded that 'Perhaps the Vice President
deserved to be hanged.'"

And President Trunp rebuffed pleas from
Leader McCarthy to ask that his supporters |eave the
Capitol, stating, "Well, Kevin, | guess these people are
nore upset about the election than you are."

The only reasonable inference fromall of
this is that Trunp intended to incite the attack on the
Capitol on January 6 as the final desperate attenpt to
hold on to power in violation of the Constitution.

Do we really think that sonmebody who had
engaged in that four-nonth-1ong schene, unlawful schene
to prevent the peaceful transfer of power, suddenly found
religion that day, that he woul d sonmehow stop short of
| am essness and vi ol ence?

He had al ready decided the Constitution
was not an obstacle, telling his supporters they could go
by very different rules.

And even years later, Trunp continues to
express his disdain for the Constitution when it stands
in the way of his exerting political power.

This is a Truth Social post from Decenber
of 2022, where he's still conplaining about the fraud.
"Massive fraud of this type and nmagnitude allows for the

termnation of all rules, regulations, and articles, even
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t hose found in the Constitution."”

This tweet is exactly why we have
Section 3 of the Fourteenth Anmendnent. People who have
violated their oath by engaging in insurrection have
shown thensel ves to be untrustworthy and unworthy of
taking the oath again. This right here is what four nore
years of Trunmp will |ook I|ike.

Now, | want to turn briefly to Trunp's
remai ni ng defenses, and | say "renai ni ng defenses"
because Trunp argues a lot of the -- reargues a | ot of
the issues that Your Honor has already decided. [|I'm
certainly not going to address those today, and |'m not
going to address all these either.

' m not going to address whet her the
January 6 Report is adm ssible. You' ve gotten a |ot of
briefing on that. You conditionally admtted it. The
testinony during the hearing did not change the predicate
requi renents for admssibility.

I"malso not going to talk about Trunp's
I naction, whether it could constitute engagenent, but to
say we agree that Courts generally should not be
second- guessi ng the Chief Executive and whether he or she
uses force.

But this was no normal situation.

President Trunp lit the fire that was the attack on the
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Capitol. He alone had the powers and authorities to put
that attack down. He violated his duty, which

Prof essor Banks pointed out, to protect this country's
nati onal security.

But even if inaction could not constitute,
itself, engagenent -- we've got many other acts on his
part -- it certainly bears directly on President Trunp's
I ntent that day.

So | want to start with the argunent that
Section 3 sonehow does not apply to the President because
he's not an officer or because the oath is not one to
support the Constitution.

First, Delahunty never explains why it
woul d nmake sense to exenpt the nost powerful and, hence,
nost dangerous of all elected officials from Section 3's
reach.

And that's because it doesn't make sense.
And the historical evidence, again, is clear: Section 3
was meant to apply to a President.

And this, again, is Professor Magliocca
versus Professor Del ahunty.

We have the Attorney CGeneral opinions,
early Section 3 cases, 19th century procl amati ons,
congressi onal debates, grand jury charges, dictionary

definitions; and Del ahunty relies instead on a technical
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under st andi ng of what President of the United States or

officer of the United States nay have neant in the

original Constitution, pointing al nbost exclusively to the

appoi ntments clause, which really doesn't apply because
t hat clause tal ks about other officers of the United
St at es.

And | want again to | ook at what
Attorney General Stanbery said because this bears
directly on the question. He said, "An officer of the
United States is used in its nost general sense and
wi t hout any qualification.”

In his second opinion: "The |anguage is

without limtation. The person who has held any office,

civil or mlitary, under the United States and has taken

an official oath is subject to disqualification."

Now, the thing is there's really no
di spute about all of the historical evidence that
Prof essor Magliocca relies on. There's no dispute that
at the tine of the fram ng of Section 3, the President
was considered to be an officer, no dispute that the

39th Congress regularly referred to the President as an

officer, no dispute that the Courts and contenporary jury

charges did the sane.

No di spute that Attorney General Stanbery

t hought so. No dispute that the conmon understandi ng of
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the word "defend" in the oath to protect -- "preserve,
protect, and defend" nmeant support. There's no dispute
that the presidential oath itself in the Constitution
requires swearing to faithfully execute the office of the
President of the United States.

And there's also no dispute that when
Trunp's not in this courtroombut a different courtroom
in New York where it suits his interest there, he argues
that the President is an officer of the United States.

This is fromthe briefing that
President Trunp submitted in the New York case regarding
an issue of renoval .

It says: "The President is an officer of
the United States, but while this argunent that el ected
officials, including the President, are not officers of
the United States has been advocated by these
professors,” and he cites Tillmn and Bl ackman, the very
ones that now Del ahunty cites, "to our know edge, it has
never been accepted by any Court."

And as to this argunment about the
appoi nt nents cl ause cases sonehow suggesting that the
President is not an officer of the United States, here's
what Trunp argued in a different courtroom

"The Supreme Court was not deciding the

meani ng of officer of the United States as used in every
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clause in the Constitution, |let alone every statute in
the U S. Code. oviously the President cannot appoint

hi nsel f, so other officers of the United States nust be a
reference to nonelected officials. This stray line in
Free Enterprise Fund" -- the recent Justice Roberts

case -- "says nothing about the nmeaning of officer of the
United States in other contexts."”

And finally, before he was a paid expert
for Trunp in this case, in August, Del ahunty wote an
op-ed, and he says:

" Al t hough Section 3 does not explicitly
refer to Presidents or Presidential candi dates,
conpari son with other constitutional texts referring to
of ficers supports the interpretation that it applies to
t he Presidency, too."

The next defense is a First Amendnent
defense. And |I'mnot going to spend a lot of time on
that. The only reason |'maddressing it at all is that
President Trunp seens to think that that is a Get Qut of
Jai|l Free card.

And |like | said, we have a |ot of
arguments about why the First Amendnent doesn't apply in
the way that Trunp says it does here. The
Fourteenth Amendnent is a coequal anmendnent to the

Constitution. |If you engage in insurrection, that's
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sufficient. The First Amendnent has nothing to say about
it.

There are other First Anendnent exceptions
that apply here. The enpl oynent exception, which, oh, by
the way, is the one that allows you to require people to
take oaths. The speech in furtherance of a crine
exception, that would apply here.

But as | said, we'll just assune that
Brandenburg applies. And there are three requirenents
for Brandenburg: Speech explicitly or inplicitly
encour age violence or |awl ess action. It doesn't have to
be violence, |awl ess action. W've already shown that,
I've tal ked about it.

Speaker intends speech will result in
viol ence or |law ess action. W' ve already tal ked about
t hat .

The only one left is that inmmnent use of
violence or law ess action is the likely result of the
speech. O course it was. Not only is that what
actual | y happened, but he was giving the speech as
Congress was beginning to count the electors. He sent
peopl e at the speech down to the Capitol to give
congr esspeopl e sonme cour age.

And finally, | want to address the

argunent that it's not for Courts to decide
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di squalification; it's for Congress to decide only after
an el ection.

Now, this argunent takes a nunber of forns
that -- and, sorry, | turned that off because |I'm going
to get to that.

The argunent takes a nunber of forns; that
Section 3 is about holding office, not running for
office; that the Twentieth Anendment sonehow cones in and
says this is for Congress alone; that Congress has the
power under Section 3 to renove a disability, and if you
di squal i fy sonebody now, that disables Congress from
being able to do that.

These argunents are all wong.

First, it would nmake no sense to require
wai ting until mllions of Anericans had cast their votes

and el ected an unqualified candidate to say, "QOops, we

need a do-over here." Applying the "franers aren't
stupi d" canon of construction disposes, | think, of this
argunent .

Second, the fact that Section 3 requires a
two-thirds superngjority of Congress to renove the
disability is a textual conm tment taking away from
Congress the ability to inpose the disqualification. How
could it be that Congress, by a sinple mgjority, decides

whet her the qualification or disqualification exists in
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the first place, but it has to vote by two-thirds
supernmajority in order to renove it?

The disqualification exists at the tine
Section 3 was ratified without any action from Congress.
It exists at the tinme sonebody engages in an
i nsurrection, and Congress has to renove it by a
two-thirds supermgjority vote.

Trunp's argunment al so ignores that in the
context of presidential elections, states' powers are at
their apex. States' powers to appoint electors, select
the tinme, manner, and place of electors appointed is left
to the discretion of the states.

This is froma recent case, Chiafalo v.
Washington. It was the faithless el ector case.

"Article 2, Section 1's appoi ntnent powers give the
states far-reaching authority over presidential electors.
The Court has described that clause as conveying the

br oadest power of determ nation over who becones an
elector. Gven the textual comm tment of choosing

el ectors to states, states are well within their rights
to protect against wasting their el ectoral votes by
keeping a disqualified candidate on the ballot."

And then now Justice Neil Gorsuch said as
much in Hassan. He said, "A state's legitinmte interest

in protecting the integrity and practical functioning of
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the political process permts it to exclude fromthe
bal | ot candi dates who are constitutionally prohibited
fromassum ng office.”

Fourth, the historical evidence is not
wth Trunp. As | said, the disability existed at the
instant Section 3 was ratified. That's why peopl e began
applying for ammesty right away. That's why courts began
right away enforcing it.

And Trunp's argunment again woul d prove too
much. Courts in Colorado, California, other states, have
long rul ed that presidential and other candi dates are
i neligible because of federal constitutional requirenents
such as being too young, not being a natural-born
citizen.

And then finally, the Twentieth
Amendnent -- the Twentieth Anmendnent is not about this.
The Twentieth Amendnment is about a very peculiar
situation that there was no renedy for before, and that
is if a disqualification cane to be after the President
was el ected or was only discovered afterwards.

That was what the Twentieth Amendnment was
about, and that's why the only Court to have addressed
this issue rejected the very argunent that Trunp nmakes
here. Nothing in its text or history suggests that it

precludes state authorities from excludi ng a candi date
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wth a known ineligibility fromthe presidential ballot.

And finally, if Congress wants to renove
the disqualification, they are free to do that at any
time for President Trunp. Colorado is not required to
put a disqualified candidate on the ballot and risk
di senfranchising mllions of its voters on the off chance
that supermajorities of both Houses of Congress m ght
renmove that disability in the future. And let's be
honest. It's not going to happen.

"1l reserve the renmai nder of ny tine.

MR KOTLARCZYK: Good afternoon,
Your Honor. May it please the Court. M chael Kotlarczyk
on behal f of Colorado Secretary of State Jena Giswol d.

| want to start in a simlar place to
where M. Ginsley started, which is thanking the Court
on behal f of the Secretary for the Court's trenendous and
the court staff's trenendous investnment of time and
resources in deciding this matter.

As the Court is well aware, the Election
Code requires the Secretary to certify the primary
presidential candi dates on January 5, 2024, and |'m
pretty confident, |ike everyone else in this courtroom
we fully expect that sone appellate process is going to
play forward from whatever this Court decides. So in

light of that, the urgency with which the Court has
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treated this matter is deeply appreciated.

Fundamental [y, Your Honor, this case poses
two questions:

Nunber one, did forner President Trunp
incite an insurrection on January 6, 2021, wthin the
meani ng of the Fourteenth Amendnment such that he is
di squal ified from hol ding that sane office again.

And, nunber two, if so, does the Col orado
El ecti on Code permt himto appear on the presidential
primary ball ot.

As we have stated throughout these
proceedi ngs, the Secretary has presented no evi dence or
argunment concerning the first question as to whether
President Trunp incited an insurrection on January 6.
The Secretary has deferred to the other parties to
present their evidence on that issue and | eaves that
matter in the Court's capable hands to resolve.

I nstead, as Col orado's chief election
official, the Secretary, in this proceeding, has focused
on the second question and sought to provide the Court
wi th gui dance as to the neaning of the Col orado El ection
Code in this unprecedented situation. And it is to that
matter that I'll direct ny brief remarks today.

In his proposed findings, forner

President Trunp argues that neither the Secretary nor the
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Court have the authority to keep disqualified candi dates
off the ballot. W disagree.

And to understand why he is wong,

Your Honor, we need to start with the ballot itself. The
purpose of a ballot is to elect candidates to office, as
the Supreme Court held in the Timons case that we cited
in our papers. And this is true for presidentia
primaries as well.

In the case of a presidential primary,
bal |l ots serve to allocate del egates for a party
nom nating convention, but in either case, ballots are
what voters use to select their candidate. Having
candi dates who are ineligible to serve in the office they
seek frustrates that purpose.

As the Suprene Court stated in Anderson v.
Cel ebrezze at 460 U. S. 780, "As a practical matter, there
must be a substantial regulation of elections if they are
to be fair and honest and if sone sort of order, rather
than chaos, is to acconpany the denocratic process.”

The voters of Col orado recogni zed these
princi ples when they adopted Proposition 107, creating
the statewi de presidential primary in 2016.

Section 1-4-1201 of -- which was enacted in
Proposition 107, states that the presidential primry

process shoul d, quote, conformto the requirenents of
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federal law. This, of course, includes all of the
requirenents of the United States Constitution.

And Section 1-4-1203(2)(a) states that,
quot e, Each political party that has a qualified
candi date entitled to participate in the presidentia
primary election pursuant to this section is entitled to
participate in the Col orado presidential primary
el ecti on.

So to conform Col orado’' s presidenti al
primary process to federal constitutional requirenents,
if the Court concludes that forner President Trunp is
di squalified fromholding the office of President under
t he Fourteenth Amendnent, the Court should order himto
be excluded fromthe ballot.

The contrary view expressed by forner
President Trunp woul d produce an unreasonabl e outcone and
woul d di senfranchi se Col orado's voters, both of which
out comes are disfavored by Colorado |aw. According to
his view, neither the Secretary nor the Court could
excl ude, for exanple, an 18-year-old who submts the
necessary paperwork to be President or someone who is not
a native-born citizen. But such candi dates coul d never
serve as President, so no valid purpose is furthered by
i ncluding themon a ballot.

As then Judge Gorsuch stated in the Hassan
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case, "Colorado has a legitimte interest in ensuring
that only qualified candidates are certified to that
ballot" -- "to the ballot,” and it's the legitimte
interest that we seek resolution of in this matter,
Your Honor.

So fromthe perspective of the El ection
Code, and specifically Section 1-1-113, the question is
whet her it would be a breach or neglect of duty or other
wrongful act if the Secretary certifies a disqualified
candi date to the ball ot and whether the Court can enter
an order directing the exclusion of such a candi date.

Under 1-4-1204(1), the Secretary is
responsi ble for certifying nanes to the presidential
primary ballot, and the code clearly inposes a duty on
the Secretary to exclude certain candidates fromthe
presidential primary ballot. And I'mciting here,

Your Honor, to Section 1-4-501, which is nade applicable
to the presidential primary process through 1203.

The Secretary has to exclude any candi date
fromthe ballot who fails to swear or affirmunder oath
that he or she will fully nmeet the qualifications of the
office if elected. A candidate who is unable to provide
proof that he or she neets any of the requirements of the
office related to residency, or who the Secretary herself

determnes is not qualified to hold the office based on
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resi dency requirenents.

I mportantly, a presidential primry
candi date who is disqualified under Section 3 of the
Fourteenth Amendnment is no nore entitled to appear on the
bal | ot than one who fails to neet any affirmative
qualification for the office of President.

To hold otherwi se would be contrary to the
el ectorates' and the CGeneral Assenblies' express intent
that only qualified candi dates may participate in
Col orado's presidential primary, and that the Secretary
of State's certification of such candi dates nust conform
to the requirenents of federal |aw

To effectuate that intent, the Election
Code creates an express cause of action under 1-4-1204(4)
for any challenge to the listing of any candi date on the
primary el ection ballot under Section 1-1-113.

And that's the provision, of course, that
the petitioners here have invoked.

When t hese provisions of Colorado |aw are
read together and harnoni zed, as they nust be, they
authorize this Court to act if an election official
breaches or neglects a duty or commts or is about to
conmt another wongful act.

Now, as the Col orado Suprene Court has

recogni zed, "other wongful act" is broader than just

U S. Legal Support | www. usl egal support.com 53




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

those acts that are breaches of duty.

Former President Trunp is thus wong when
he says, on page 37 of his proposed findings, that the
Court only has jurisdiction under 113 if the Secretary
has a mandatory duty to act in a particular way under the
El ecti on Code.

"t her wongful act" is broader than a
mandatory duty to act in a particular way. And in |ight
of the need for the presidential primary process to
conformto federal |aw and for only qualified candi dates
to participate in the primary, it would be a wongfu
act, within the neaning of 113, for the Secretary of
State to certify a candidate to the ballot who is
di squal i fied under Section 3 of the Fourteenth Anendnent.

In his proposed findings, the former
Presi dent al so makes nuch of the lack of historical
precedent for the Secretary to exclude a candi date from
the ballot for failing to nmeet constitutional
requirenents.

Your Honor, the Secretary readily concedes
that this is an unprecedented situation. But the absence
of evidence on this point is by no neans evidence of
absence. The Secretary frequently nust confront
unprecedent ed situations when adm ni stering Col orado's

el ecti ons.
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Before the 2016 presidential election, the
Secretary of State had never been confronted with rogue
presidential electors in the El ectoral College, but when
the former Secretary was, a division of this Court
deci ded that the provisions of the Election Code that
bi nds the votes of such electors was valid and
enf or ceabl e.

Before the 2020 presidential election,
el ection officials in Colorado and across our nation had
never before confronted w despread, baseless clains of a
stolen election. But when they were, those clains were

heard and di sposed of by nunmerous state and federal

courts.

To be sure, Your Honor, we live in
unprecedented tinmes, but the rule of law still controls.
And that rule gives courts of general jurisdiction, |ike

this one, enpowered by the Col orado El ection Code, the
full power and authority to consider and deci de | egal
di sputes |like the one presented here.

For these reasons, Your Honor, the
Secretary of State respectfully requests that the Court
decide the nerits of petitioners' claimunder the
El ecti on Code.

Thank you.

MR. SISNEY: Good afternoon, Your Honor.
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This Court's heard a lot. This Court's
been through a lot. So has the court staff. W also
appreciate that.

The petitioners, and even the Secretary,
wi th due respect, have conplicated things. | would like
to bring the Court back to the basics.

More than anything else, this is a case
about the law. This is a Section 113 proceedi ng,
intentionally and expressly limted in scope by the
Col orado | egislature. The only relief available is for
this Court to order the Secretary to conply with the
El ecti on Code, or substantially conply.

This is also about Section 1204. W' ve
heard some of that this afternoon. That contains a
finite and enunerated list of shalls, mnisterial duties
with which the Secretary nust conply. She has no
di scretion with that |ist.

The Col orado El ecti on Code does not
contenplate -- actually, it does not even allow a
di scretionary role for the Secretary in determ ning
extra-statutory qualifications in usurpation of the major
political party's wll.

It includes no vesting of such authority.
It gives her no budget for such a pursuit. It sets no

guardrails. Her duty is the shalls.
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Here's sonme nore of what the | aw says.
According to Section 1203(2)(a), and | quote: Each
political party that has a qualified candidate entitled
to participate in a presidential primary election -- |'d
li ke to enphasize -- pursuant to this section is entitled

to participate in the Col orado presidential primary

el ecti on.

In other words, Your Honor, qualifications
are still based on what the party, the political party
det er m nes.

Section 1201 provides that a |legislative
intent, the intent behind the provision -- the provisions

of this Part 12 conformto the requirenents of federal
law. We just heard that. Wat | think was omtted --
well, it was omtted: "and national political party rules
governing presidential primary elections.”

Those are in the record, Your Honor.

But conforming to federal |aw does not
give rise to an independent right, let alone a duty on
the part of a state official, to enforce Section 3 of the
Fourteenth Amendnent. This is distinct fromsone of the
residential requirenents we heard about that apply to
stat e candi dat es.

In fact, the Secretary's representative,

Ms. Rudy, acknow edged that the Secretary's role in the
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bal | ot qualification process has been, as a practical
matter, mnisterial. Lawers know what mni sterial neans
as opposed to discretionary for state officials.

Her responsibility under the El ection Code
Is to either confirmthat a candidate is affiliated with
a major political party according to the statute and is a
bona fide candi date, pursuant to that party's rules; or,
alternatively, to confirmthat the candidate submtted a
properly notarized candi date statenent of intent.
Mnisterial. Nothing else. Just that.

That's uncontroverted evidence fromthe
Secretary's representative. It is the political party
that is vested wwth the power to determne its bona fide
candi date, not the Secretary.

I run the risk of belaboring that point,
Your Honor, but that's a very inportant point in this
case.

I'd like to direct the Court -- | won't
read it all for the sake of time -- Day 3, direct
exam nation of Hilary Rudy, page 116, lines 3 through
7 [sic]. This one I'd like to read:

"Question: What does it nmean to be a bona
fi de candi date?"

"Answer: | don't know what that neans to

the party.”
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“From our perspective, it neans that the
party approves that that candidate represents the party."

Day 3, direct exam nation of Hilary Rudy,
page 97, lines 17 through 21 [sic], quote:

"Qur office |ooks at the information
provided in the affidavit itself. And if the affidavit
is conplete and we have no affirmati ve know edge that any
of the information is incorrect, then we would qualify
that candidate to the ballot."

Later Ms. Rudy confirms, "The ball ot

access team doesn't do" -- that's does not do -- "any
I nvestigation beyond the review of the paperwork to
ensure it's accurate and conplete, and to review the
party's paperwork to ensure that the ' Approved' box, as
opposed to the 'Di sapprove' box, is checked."

That's Day 3, page 108, |ines 10 through
13 [sic].

There's a few nore that the Court heard
that I'Il nmove past for now.

The Secretary's representative conceded
the role for the office is ensuring that the required
paperwork is conpl eted, not determ ning whether
substantive affirmations of constitutional qualifications

are accurate.

Again, nothing in the statute gives her
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that authority. Such a pursuit certainly requires
guardrails, standards, a budget, restraints, due process
protections. |It's not in the code. It's not in the code
that 113 authorizes this Court to order that the
Secretary can substantially conply with the code. That's
it.

Obvi ously the question this Court is
grappling with today are at issue in other states around
the country. It's not a secret. Wile, of course, not
bi nding on this Court, Your Honor, both M nnesota and
M chi gan courts have recogni zed the same principles.
W're submtting to you here today the limtations of
El ecti on Code, state Election Code.

Gowe v. Sinon, this is the Mnnesota
Supreme Court, issued an order |ast week rejecting
efforts to keep forner President Trunp off the ballot in
that state, and 1'd |ike to quote.

"Al though the Secretary of State and ot her
el ection officials adm nister the mechanics of the
election, this is an internal party election to serve
i nternal party purposes.”

That opinion has been filed of record as a
noti ce of supplenental authority. That -- that code, the
El ecti on Code of M nnesota, is substantially the sane as

the code that we're dealing with here.

U S. Legal Support | www. usl egal support.com 60




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

To the argunent that the Secretary's
oath -- this is an argunent we've heard -- that the
Secretary's oath to defend the Constitution vests her
with the power to enforce by barring candi dates from
ballots to enforce Section 3 of the Fourteenth Amendnent.

According to Wayne County, M chigan,
Monday night, just dism ssed a simlar case explaining,
and | quote: "There is no support for the Plaintiff's
position that an oath to support the Constitution of the
United States incorporates a duty to enforce a provision
such as Section 3 of the Fourteenth Amendnent.”

| submt to the Court respectfully,
nothing in the Election Code of Col orado does, either.

That Court al so held that inposing |egal
duties on the State Election Conm ssion, the rel evant
office in Mchigan, that are, quote, beyond the scope of
the plain | anguage of the statute, close quote, failed to
state a clai mupon which relief could be granted.

They were asking the Court to infer
sonmething into the Election Code so that the state
official could enforce it.

This Court has heard the same argunent
here. | just would Iike to enphasize, Your Honor, beyond
the scope of the plain | anguage of the statute.

| recall in the Secretary's brief, the
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omi bus brief, the Secretary admtted that the statute
does not explicitly vest her with the independent
authority, | believe, is the -- is howit went, but

i nstead, they're asking the Court to infer it into the
code.

Then, even nore recently, the M chigan
Court of Cainms -- this opinion, I think, was also filed,
just dism ssed simlar cases last night. That court
noted that the M chigan El ection Code was such that --
and I'd like to quote -- "such that the Secretary has
neither the affirmative duty nor the authority to
separately" -- I'mgoing to back up -- the authority --
“"the affirmative duty nor the authority to separately
deci de whether Donald J. Trunp wll be placed on the
M chi gan presidential primary ballot on the ground that
he's disqualified under Section 3."

| submit to the Court that that Election
Code provision that's at issue -- was at issue in that
case before it was dism ssed was substantially simlar to
the code before this Court today.

That Court declined to read sonething into
the statute, sonething very nonunental, borrow ng --
barring a candidate that a nmajor state political party
has decided to place on its primary ballot.

Now, even if this Court were to find a way
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1 past the limtations of Section 113, 1204 -- neither the
2 Mnnesota nor Mchigan Courts did when they faced an
3 analogous state law framework -- this Court will still be
4 faced wth the issue of interpreting the Fourteenth
5 Amendnent.
6 As we Dbriefed extensively -- | won't
7 repeat it all here certainly -- it is black letter |aw
8 that constitutional provisions can be self-executing as a
9 defense, not as a cause of action. Very different.
10 To start, the Fourteenth Anmendnent as a
11  whol e does not create a cause of action. 1'd like to
12 refer the Court to the United States Suprene Court
13 opi nions cited on pages 68 and 69 of our proposed
14  findings and conclusions. There's one |I'd |like to read,
15 for exanple.
16 Ownbey v. Mrgan, 256 U S. 94 at 112,
17 ! It cannot rightly be said that the Fourteenth
18 Amendnent furnishes a universal and sel f-executing
19 renmedy. "
20 Section 5 of the Fourteenth Amendnent
21 confers the enforcenent power on Congress to determ ne,
22 and | quote, "whether and what |egislation is needed to,"
23 close quote, enforce the Fourteenth Amendnent. That's
24 Kat zenbach v. Morgan, 384 U. S. 641 at 651.
25 There's a series of circuit cases we
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cited --

THE COURT: M. Sisney, | specifically
said at the end of -- at the end of the |ast hearing that
if the -- if the State party wanted to have tine at the

oral argunents, to ask for it.

Secretary of State's asked for it. The
Col orado Republican Party didn't. Then at the begi nning
of this hearing, you did, and | said you could speak, and
| said it would be limted to ten m nutes, which is what
the Secretary of State did.

You're now at 13, and | -- it's just
getting late, and | think M. Gessler has a |lot of tine,
and all of this has been briefed. And so if you wouldn't
just mind wapping up, | really appreciate it.

MR SISNEY: Yes, Your Honor, | apol ogize.
Thank you. Certainly.

In Bush v. CGore, the United States Suprene
Court held that a state court's order to determ ne the
intent of a voter violated the Equal Protection d ause,
In part because, | quote: the absence of specific
standard to ensure its equal application

That absence rings loudly here. What
standards will guide the Secretary's pursuit that they
are asking this Court to order her to do.

Republ i can Party of Col orado respectfully
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urges this Court to deny all the relief sought by the
petitioners, to dismss their petition, and enter an
order declaring that the Secretary nmust conply with the
code as witten, not as certain people wish it to be.
This is the | aw

Thank you, Your Honor.

THE COURT: Thank you. | appreciate it.

M. Cessler, we're just going to -- let's
start up at 35 after since we've already been going for
al nost an hour and a half. Let's just take a quick
bat hr oom break, okay?

We'll start wth you at 4:35, and you'l
get your full amount of tine.

MR GESSLER: Thank you, Your Honor.

(Recess taken from4:27 p.m until
4:35 p.m)

THE COURT: You nay be seat ed.

Go ahead.

MR. GESSLER: If | may stay standing,
Your Honor.

So, Your Honor, thank you very nuch for
the anple time here, and we certainly respect all of the
hard work that's gone into this.

| don't think I've ever filed such a |ong

brief innmy life, 120 pages -- or 170-plus pages.
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THE COURT: 177, to be precise.

MR CGESSLER 177. Well, and I felt I|iKke,
ny gosh, we did 177 and they only did 75, but then theirs
I's single-spaced --

THE COURT: Yeah.

MR GESSLER -- so it's equivalent.

So let me talk a little bit about the case
here. \What this case -- after we've | ooked at the
evi dence, after we've conpleted this five-day hearing,
think what this case cones down to is whether or not the
Court is going to follow the January 6 Report.

This case is about the January 6 Report,
to be frank, and what the petitioners have done is they
have taken the January 6 Report and tried to get this
Court to accept it as evidence, to accept its
concl usions, to accept its logic into this case.

Basically, they took the January 6 Report,
they pulled a handful of w tnesses fromthe
January 6 Report to testify. They pulled curated and,
frankly in sonme instances, edited videos fromthe
January 6 Report. They had Professor Sim rely on the
January 6 Report. They had Professor Magliocca rely on
the January 6 Report in some of his application.

They cited the January 6 Report, they've

relied on it 67 tinmes in their findings of fact, and then
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they refer to it another 4 tines. And they've asked this

Court to endorse 96 findings.

"Findings,” | wuld alnbst say, is a
somewhat, shall we say, charitable -- a charitable
characterization. It's 96 conclusions, it's 96 opinions,

it's 96 pieces of reasoning that the January 6 presented.

And so what | would say is that the
petitioners' case, the foundation of it is -- it is
rotted, it is a rotten foundation.

The January 6 Report was originally used
for political purposes to -- as, you know, sort of an
el ection issue, and that has failed. | mean, like it or
not, for the authors, President Trunp remains a viable
and, in many instances, considered | eading candidate for
t he presidency.

They -- the authors of the
January 6 Report attenpted to use it to get crim nal
charges, certain crimnal charges filed against
President Trunp. That failed. Those crimnal charges,
for exanple, incitenent of an insurrection, those were
never filed, and now the petitioners are trying to use
the January 6 Report to get it into evidence.

Excuse ne one nonent, Your Honor. | need

to turn on ny tiner, of all things. |[I'll subtract a few

m nutes, don't worry.

U S. Legal Support | www. usl egal support.com 67




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

MR. GRIMSLEY: No, 35, so it's right
t here.

MR, GESSLER. (kay.

And, really, at the end of the day, it is
a rotted foundation, and it is another attenpt at the
January 6 -- using the January 6 Report to limt people's
ability to vote.

The ot her technique that they've used, of
course, is talking about violence. Anything that snells
of violence, that smacks of violence, is all sort of in
cahoots with one another, it's violence. Violence is
insurrection, that's bad, and so President Trunp is
responsible for all of it.

The third tool they use is relying on
Professor Sim at length, and I'll discuss that. You
know, he studied far right-wing extrem sts, and the goal
iIs to take that -- that small group of people and apply
to everyone and infer intent to President Trunp, frankly
wi t hout evi dence, especially when Professor Sim
specifically disavowed that he addressed
President Trunp's intent. But they want to rely on that
anyway.

So I'mgoing to talk a bit about the
January 6 Report. Petitioners didn't, but | think it's

pretty inportant, and we will talk about that, because
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this Court has conditionally admtted it. And so

al t hough the decision of adm ssion has al ready taken
pl ace, this Court should not place weight upon these
findi ngs absent, absent evidence at this hearing to
support those findings.

And there's a |l ot of those probl ens where
there's these sort of "findings," as | put in scare
quotes, w thout evidence to support it.

I"mgoing to talk a little bit about the
| egal standards, and | will lightly revisit the
jurisdictional argunents. W briefed those, obviously,
pretty thorough. [1'Il try and be brief on those, but |
will say this.

The petitioners are asking this Court to
do sonet hing that has never been done in the history of
the United States. It has not been done when Horace
Geeley ran for President, it's not been done when Eugene
Debs ran for President. It's not been done for any
presidential candidate in the history of our Republic,
and the evidence doesn't cone close to allowi ng the Court
todo it this time as well.

And with respect to this Court's
jurisdiction, | would note that since this case has been
filed, there have been three directly on point cases, one

from New Hanpshire, the Suprene Court, one from
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M nnesota's Suprene Court, and one froma court in
Mchigan. This is in addition to all of the other courts

that have dism ssed this, and those cases have directly

addressed or refuted -- or | should say ruled directly
agai nst -- several of the petitioner's jurisdictional
argunents.

So | think the Court should | ook at that
reasoni ng and consi der what perhaps | think was fairly
characterized as an energi ng consensus here within the
judiciary across the United States.

And then finally | would ask this Court to
step back. At the end of the day, there are serious
guestions about this Court's jurisdiction. W've raised
those and briefed those, okay, but we also -- | would
al so submt that we're tal king about whether a
presidential candidate of the United States conmtted an
i nsurrection, engaged in an insurrection. And we're
going to try and decide this issue based on a five-day
hearing, and you' ve heard our concerns about the
procedures of this hearing.

But at the end of the day, it's a five-day
hearing with 17 1/2 hours or so per side, which is
basi cal | y papered over or underpi nned, as one nay
describe it, with the January 6 Report to determ ne

constitutional rights, issues of first inpression in the
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history of the United States wi th consequences.

| submt that this Court, as the M chigan
court said, no matter -- you know, no matter how well
meani ng, no matter how fair, no matter how thoughtful and
wel | intentioned, evenhanded, fair and | earned, a court
cannot in any manner or form possibly enbody the
represented quality -- concerns and qualities of every
citizen in the nation as in this case the M chigan court
referred to the House of Representatives or the Senate.
And al so noted that judicial officers in states are not
enpower ed.

So we would submt that this Court
should -- should look at that wth a different set of
eyes than it has to date.

Let's tal k about the January 6 Conm ssi on.
So we've cited the standards, the |egal standards for
when a court should consider or admt congressiona
reports. And anpbng those considerations are whet her
there is a hearing along the lines of an adversari al
hearing and notivational problens that a congressional
comm ttee may have.

And the courts have specifically
hi ghlighted the fact that for congressional conm ssions
and commttees and conmmttee reports, there are partisan

consi derations. They have said election officials have a

U S. Legal Support | www. usl egal support.com 71




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

tendency to grandstand -- | don't know where they got
that from-- a big issue is whether or not the mnority
joins in the mgjority, and the court's pointed out that
when there are bitter divisions arising fromthat, that's
evidence that it's less -- that it's nore politics versus
policy or truth-seeking, that truly reliable -- that a
report that's truly reliable on nethodol ogi cal and on
procedural levels are unlikely to create these bitter
di vi si ons.

So that's all things that this Court
shoul d | ook at.

The January 6 Conmttee was biased from
the start, heavily biased, in fact, overwhel m ngly
bi ased. And I know this Court and the petitioners have
poi nted out there were two Republicans on the Conmittee.

But that's not the standard. This is not
a Republican/Denocrat issue that we are | ooking at here
today. The issue we're |ooking at is whether
President Trunp engaged in an insurrection. That's the
I ssue.

That was the issue that the January 6
Comm ttee investigated as well. The two Republicans on
that commttee, along with all of the Denobcrats on the
Commttee, were unified in their belief, in their vote,

every nmenber had voted that President Trunp had incited
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an insurrection. Every one of themvoted on that, every
one of themsaid that, every one of thembelieved it.

And M. Heaphy, he testified that for them
it was an obvious fact, an obvious fact is what he said.
Every menber voted on that obvious fact.

Now, if you look at the -- and |I've -- the
petitioners will repeatedly cite that, "Well, it was a
bi parti san vote on the inpeachnent."

Wll, if you | ook at the inpeachnent vote
in the House of Representatives, it was a 54 to
46 percent split. And the 46 percent did not -- they
voted against incitenent, that President Trunp incited an
insurrection. And the nunber of people that were on the
Conmittee representing 46 percent of the House of
Representatives, that viewpoint was zero, none. It was
stacked. Lots versus zero was -- was the |ineup.

Everyone on that commttee started from
the proposition that it was an obvious fact that
President Trunp incited an insurrection. They then spent
a year and a half looking at it, and | o and behol d they
came up with a conclusion that he incited an
insurrection. No surprise there.

Let us | ook at the witnesses that talked
about the January 6 Conmttee. So we presented

Congressman Buck. | jokingly say Congressman Buck was,
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for us, a witness out of Central Casting. He was a
credible witness. He was not and is not and you heard
not hi ng about himbeing a fan of President Trunp. He's
not a President Trunp |lover, so he wasn't here to cast
| ove upon President Trunp.

He is on good terns with Representatives
Cheney and Kinzinger. He had worked for Representative
Cheney's father and knew the fam |y and knew her. So he
didn't consider hinself a close friend, but he was not
soneone who denoni zed those two Republi cans.

He had announced the day before his
testinony that he would not seek reelection, so he was a
man |iberated frompolitical concerns. And, in fact, in
many ways, he testified to certain facts the same as
Representative Swalwell. He wasn't trying to spin
t hi ngs.

O her things that Representative Buck
brought to the table was, he's a nmenber of Congress,
obvi ously, but just as inportantly, he is a forner
staffer of the Iran-Contra conm ssion that investigated
the Iran-Contra controversies, and so he knows what a
proper investigation |ooks |ike.

And if you renenber -- | was a young adult
when this happened, very young adult -- but the

I ran-Contra was when President Reagan was accused of
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selling arns to Iran so that he could have noney to,
like, give arms to the Sandinista -- to the people
fighting the Sandinistas in Nicaragua, so that was the
I ran- Contra controversy.

And there were clains and beliefs that
Presi dent Reagan shoul d be inpeached, very -- great
controversy. Just as much of a hothouse controversy as
what the -- what Congress faced in early 2021

And Representative Buck said: Look, we
had a majority and we had a mnority, and w tnesses were
fully examned. And nore inportantly, the mnority was
able to call witnesses to -- whether bring in new
evi dence or rebut or to point out the irrel evancy, or
what ever those argunments may be, of the mpjority's
wi tnesses. And not only witnesses, but to obtain facts
and docunents that -- and devel op facts and obtain
docunents that contradicted the mgjority narrative.

On top of that, Representative Buck was a
former prosecutor for about 20 -- nore than 20 years, and
so he knows what an investigation |ooks |ike. And he
i kened the January 6 as himtaking w tnesses and what not
and going into court wthout the defense present, w thout
t he def endant and wi t hout defense counsel even present.
That's how one-sided he viewed it.

He al so testified that Congress's goal is
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political, it is political.

And now | ook, we have this Mdisonian
government of checks and bal ances, and that's designed so
that, as Madi son said in Federalist Nunmber 10, that
certain factions and bal ances will cancel one another
out .

And so you even have those checks and
bal ances built into congressional investigations. In
ot her words, you have a majority and you have a mnority.
And they each bring in their evidence, and then they
present their own reports.

Sonetinmes they agree and when they agree,
the courts have said, Wll, we're going to give that nore
credence, far nore credence, and we're probably not going
to give any credence when they don't agree because
then -- particularly when there's bitter and sharp
di visions, as there have been here.

So there were no checks and bal ances in
t hat process.

The adversarial process. How do we -- how
do we have checks and bal ances in the court procedures?
Through an adversarial process. That did not exist in
the January 6 Report.

So when you receive a conclusion that the

January 6 Report said this happened, that's not part of
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a -- that's not part of an adversarial process. In fact,
the, quote, judges in that instance, there's the people
who decided that, were all very biased fromthe start.

And, of course, you have the checks and
bal ances of the judicial versus the political process.
This is a judicial process. The reason people have faith
in courts, the reason we do, the reason we devote our
lives to this, is because we have an adversarial process
and we believe that with the adversarial process is the
best opportunity to determ ne what the truth of the
matter is.

What the petitioners are asking you is to
inmport into this judicial proceeding sonething that was
the antithesis of the adversarial process, was the
antithesis of a fair and bal anced approach. It was the
antithesis of having decision-nmakers I ook at this with an
open set of eyes. It was the antithesis of that.

And they're asking to inport that into
what shoul d not ever be a process that has those types of
infirmties.

Second, you have M. Heaphy. He
confirmed, frankly, very critical facts. He confirned
that there was no mnority staff. He confirned that
there was no mnority report. He confirnmed that everyone

on the Conmttee had voted on inpeachnent to -- that
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President Trunp incited an insurrection.

He admtted that the Commttee was very
unusual , and it was basically stacked with prosecutors.
He admtted that it was very unusual, the process,
because the nmenbers thensel ves -- renenber, the nmenbers
who had al ready deci ded what had happened, who al ready
viewed as an operative fact incitenment to insurrection --
that those nenbers took a | eading role and were heavily
i nvol ved in the processes.

So this was not an instance where a
prof essional staff was allowed to go forward. This was
an instance in which they were heavily directed by the
menbers. In fact, not only were they so heavily
directed, but one of the staff nenbers represented, as an
attorney -- and | just don't know how this happens -- but
as an attorney, he represented Representative Kinzinger
as his attorney while also serving as an investigator on
the Commttee.

So his loyalty was directly to nake sure
that that Congressman's wll was taken care of. |If
you're an attorney, you' ve got that duty to your client.
And yet he had two duties, which he viewed apparently as
didn't -- not conflicting as one duty.

M. Heaphy also admtted that the vol une,

t he nunber of docunents or the nunber of w tnesses, does
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not equal fairness because he pointed out how, you know,
he's done grand jury investigations with |ots of
docunents, but in order -- but those still have to be
subject to the adversarial process, which, of course,
they weren't in the January 6.

And he hinself readily admtted he was a
Denocrat, he's been fired by a Republican, and that he's
viewed hinself as a partisan and was a political
appoi nt ee.

We wal ked through, or | wal ked through
during that cross-exam nation the -- not only the
I npeachnent vote, but the fact that the Conm ttee nenbers
had nmade up their mnds. And | certainly respect
M. Heaphy for working to defend his -- the process
there, but he used -- he -- when | confronted himwth

those coments, the public coments, he sort of said a

few things.

One, he said, Well, it was an operative
fact that -- or an obvious fact was his -- was his
testinony, that the -- that every one of the Conmttee

menbers started out with

Second, he said, Well, it was really sort
of a hypothesis, and they really had an open m nd.
just don't think that's credi ble or believable.

And then thirdly, he said, you know, they
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had nade sone prelimnary determ nations, hypotheses
based on what they saw, but again wanted us to plug into
and test that against the evidence we were finding. And
then he says, "So | don't believe M. Aguilar" -- he was
referring to M. Aguilar, one of the Conmttee nenbers --
“or any of the others made any concl usion other than that
prelimnary one informng that inpeachnment veto."

In other words, he viewed the vote that
they made as a prelimnary conclusion. Well, | disagree
with that as well, and here's why. | would submt to the
Court that congressnen and congresswonen spend a | ot of
effort, blood, sweat -- maybe not blood -- but sweat and
tears getting into Congress. It's a big deal. It's hard
work. You sacrifice a lot.

And then they get to Congress, and their
main job is to vote on things, and this was a sem na
vote everyone is looking at. This isn't sone
prelimnary. This is one of the nost inportant votes
they took in Congress during that time. |In fact, two,

Ms. Cheney and M. Kinzinger, are no |onger in Congress
primarily because of these votes they took, | would
subm t.

So this wasn't sone light, prelimnary

vote that they took. This was sonething they were

conmtted to, that they were representing their
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constituents on, and that they believed in, and that's
why they took that vote.

They took the vote, they control the
I nvestigation, and they came up with a concl usion that
mat ches exactly how they vot ed.

And then, of course, you have Congressman
Nehl s' affidavit. He basically testified to, | think,
some procedural, relatively obvious things.

But at the end of the day, you have bi as,
you have a conmttee full of prosecutors, no mnority
staff, no mnority report, no witnesses or evidence that
were introduced by anyone who di sagreed with the obvious
facts that the -- that the nmenbers -- and you have
menbers that were highly invol ved.

And you had political grandstanding. Mich
of the video was edited, and M. Heaphy admtted that.
Much of it was produced for TV production. The tim ng
was suspect. And this report in general was highly

controversial, very controversial.

And |'"Il submt, you know, | nean, | had
never read it before. | was shocked at just how bad it
was, how shallow it was. | nean, there's |lots of

concl usory statenents there, not a | ot of evidence
backi ng t hem up.

And let's look at a few other things.
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There are factual findings, the evidence in this hearing
showed factual findings are suspect based on the evidence
in this hearing, based on evidence in this Court.

So stuff that didn't make it in. M. Kash
Patel, he testified that President Trunp authorized, not
ordered, but authorized 10- to 20,000 National Guard
troops. And not only -- and he didn't say, Ch, that's
just sonething | overheard, you know, once. He talked to
Secretary of the Arnmy with it, he followed up, he nade
sure that there were conversations with the mayor. That
was his job, and he testified about that process at
| engt h.

Ms. Pierson, she also testified that
President Trunp tal ked to about 10- to -- wanted 10- to
20, 000 National Guard troops to prevent violence. And
she said that he -- President Trunp specifically struck
nanes as far as the speakers.

This is all stuff that didn't nake it into

the report at all. And that -- and that she had security
concerns, and nuch of her interview -- and M. Patel
tal ked about this as well -- never made it in to the

January 6 Report.
| think on the National Guard issue,
what's really interesting is the -- oh, and al so

Representative Buck testified that Congressman Jordan had
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a much different story that he had presented about
whether -- his willingness to testify than what showed up
in the report.

And this wasn't sonething that Congressman
Buck sort of remenbered offhand in the m ssives of tine.
He specifically asked Representative Jordan because, you
know, Representative Buck was concerned about the
el ection issue. He disagrees with President Trunp on
that, show ng again, his credibility.

And it was just the |last week or so before
his testinmony because he was talking to Representative
Jordan about the controversy as -- and whether or not
Buck could vote for Jordan for Speaker of the House.

That was a pretty inportant conversation and fresh in his
m nd, and he specifically drilled in to whether or not

t hat happened on the January 6 Report and there was that
conflict there.

None of that stuff nmade it into the
January 6 Report.

Then you have a couple others. For
exanple, in the -- that was actually refuted, sonme of the
concl usions that were refuted by evidence at the hearing.

So, for exanple, one of the proposed
findings of facts fromthe petitioners is that Trunp al so

regul arly endorsed incendiary figures connected with
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far-right extremsts |ike Al ex Jones, Ali Al exander,

St eve Bannon, Roger Stone. That's what the finding says.
Vel |, Professor Sim admitted, recognized,

endorsed the fact that President Trunp had fired

M. Bannon. And Ms. Pierson testified that

President Trunp, when he was striking nanes off of the

list of people to speak, didn't even know who

Al'i Al exander was and that President Trunp specifically

struck Roger Stone off the speaker list as well, as well
as M. -- as well as M. Guliani.
So -- so the findings of fact are used to

sort of create this close collaboration, when the actual
evidence in this hearing refuted that, refuted that
finding very directly.

Then we have a finding where the Commttee
says that, you know, Trunp knew his clains of election
fraud were false. You' ve heard that argunent.

Well, the petitioners' wtness,

M. Swalwell, okay, M. Swalwell said, testified that --
and | quote him he said, "It was well-known anong nysel f
and ny col |l eagues and the public that President Trunp
bel i eved that Pence had -- that Vice President Pence had
the ability to essentially reject the electoral ballots
that were sent fromthe states.” That's what M. --

Representative Swal wel | sai d.
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And then anot her thing about -- the
Conmi ssi on says about 25,000 additional attendees
pur posel y remai ned outside the Secret Service perineter
at the Ellipse -- this is on January 6 -- and avoi ded the
magnet onet ers, okay, and that Trunp knew that they were
ar med.

There is no evidence of that. And, in
fact, the evidence that you did hear was -- and | adm t
it's one person, because that's all | had tine to find --
but it was one person, M. Bjorklund, who said, "I don't
|ike being in the mddle of crowds. | didn't want to go
t hrough the magnetoneters and | stayed back." That's
what he specifically said.

And, you know -- and that's al so suspect.
| mean, you have Any Krenmer saying -- | mean, she
couldn't tell whether people were arned or not. She had
no idea. And yet sonehow they're inferring that
President Trunp was all-knowi ng and all-seeing and knew
all of this, apparently, which no one el se did.

Tal ki ng about the videos very quickly.
They are curated and highly edited videos. Curated
means, in the scientific speech, they suffer from
selection bias. Cherry-picked. You pick and choose what
supports your case.

And they had a TV producer behind it and
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that, in fact, this Court saw there's a recent |awsuit --
and |'mnot saying that [awsuit's absolutely correct,
okay -- but the person who sought to intervene said,
"Look, I'"msuing the petitioners' attorneys" -- good |uck
with that, folks -- "I'"m suing them because they produced
this edited docunent that had ne -- that they said | nade
this speech earlier and it took it out of context and" --
yada, yada, yada, they said all that.

So at | east we have sone evi dence about
the curation process. |It's evidence, of course, we
weren't able to explore fully because of the conpressed
tinmelines, but that should at |east give the Court pause
that maybe not all this stuff should be taken at face
val ue.

And, in fact, we're tal king taking things
at face value. [|'Il use the exanple of Professor Sim.
So Professor Sim had that photo of Charlottesville and
he said, "Well, that shows right-w ng violence."

And | questioned himabout it. And
said, "Well, it |ooks as though there's two people who
have -- one's sort of got this garb and the other's got a
gas mask. Can you tell which one is the far right-w ng
extrem st?" And he couldn't, he couldn't.

| asked himif he could tell who was

attacki ng whom and -- and he couldn't. | asked him
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"Well, is one, like, stabbing the other or is one
grabbing that flagpole fromthe other or does one hit the
other in -- in the process of doing" -- and he didn't
know. He didn't know who was comm tting violence. He
didn't know who was on whi ch side.

And | think that's an exanple of curated
vi deos, curated photos, absent personal testinony saying,
"Yeah, that was ne," or "That's sonething | took."

So when Hodges says, "That's -- that's a
video that | took," that deserves credibility. 1'Il give
himthat. But when you have a video that just says,
"This is what it is and this is what happened and this
represents what was going on that day," wthout the
opportunity to cross-exam wthout the ability to
identify the context of it, without the time to | ook at
ot her -- other explanations, that is suspect, and this
Court shoul d not place nmuch weight on that.

At the end of the day, we have tests for
congressional reports for a reason. Sonetines
congressional reports pass those tests and they should be
admtted by the Court, and sonetines they fail those
tests.

| submt to you that if this one doesn't
fail that test for -- well, we've already ruled on

adm ssibility. But if the Court places great weight on
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this, then there's no congressional report that ever
shoul d be kept out or reduced because -- or with little
reliance placed on it because this is about as biased and
unprecedented and controversial of a process as you can
possi bly have, and yet that's what the petitioners are
relying on.

The second pillar of their case is
basically Professor Sim's testinony. And he tal ked
about far-right extrem sts, and what he did is he
descri bed the Proud Boys and the OCath Keepers and the
Three Percenters. And | learned a lot, | learned a lot.
Il wll submt that |'ve spent a |ot of tinme probably
talking to groups that may have included those people.

| had heard of the Proud Boys once before
or a fewtimes. | knewthey were sort of hard core, but
| didn't know nmuch. Oath Keepers, | sort of thought they
were a vaguely religious group. And I had never heard of
the Three Percenters.

Now, ny experience is not evidence before
this Court, but what | am-- the reason |'msaying it is
because | was very keenly interested, very keenly
interested in how Professor Sim was going to |ink
President Trunp to these far right-w ng groups because
["ve -- | will submt for the record |I've run for a

nunber of public offices and held office, | didn't really
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know about these groups at all. And so | wanted to know
how this President all of a sudden knew about everyone,
maybe not all of a sudden. And so | was very keenly
focused on that.

And Professor Sim certainly inplied, and
in sone instances al nost said that, you know,

President Trunp was sort of in cahoots with these groups.

But there was no evidence, and | was --
there is no evidence, there's no evidence that he
intended to speak to them There's no evidence that he
knew how wi despread they were. There's no evidence that
he didn't even know who they were. There's no evidence
to even nake those inferences.

And so you | ook through this and, sure,
peopl e can say things, but there's got to be evidence.
In fact, the evidence introduced at this hearing is that
President Trunp did not know of them

So let's take that debate exchange where
President Trunp said, "Proud Boys, stand back and stand
by." Renmenber that. And, in fact, the petitioners were
guestioning Professor Sim about it, and they showed the
exchange. And -- and I wll tease thema little bit.

At one point the question was to
Professor Sim, "Proud Boys" -- and this is the

gquestion -- "was he" -- referring to President Trunp --
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"was he asked a question about the Proud Boys, or did he
pi ck that out of his own brain?"

That was a question to Professor Sim.

And that was a fal se choice. He wasn't asked the
guestion, and he didn't pick it out of his own brain.

And to his credit, Professor Sim didn't take the bait on
that. He said, "Wll, there was sone cross-talk and then
he used the word ' Proud Boys."'"

Vel |, what was that crosstal k? The
noderator said, "WII you tell these white supremacists
and these people to stand down?"

So it was the noderator who used that
formul ation, "stand down." And | know President Trunp
used "stand back," but pretty simlar, the "stand"
formulation. And President says, "Wll, it's Antifa's
fault," and there's all this back-and-forth, and it's Joe
Bi den who suggests Proud Boys are the people. That's why
we included the transcript, and you're welcone to listen
to the video. 1t's Joe Biden who uses the word "Proud
Boys. "

And so Trunp -- President Trunp says:

Vel |, Wallace, thinks Wallace says stand down, so | say
stand by. And then forner Vice President, President Joe
Bi den says "Proud Boys," so he does what the two of them

ask himto do. That's how he cane up with Proud Boys.
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And the next day -- and we include the
transcript of that press conference at Marine One, you
know, at the helicopter there, he says, "Look, these
white supremacists, | condemm them conpletely. | don't
even know who the Proud Boys are, but there has to be
peace and" -- along those lines. So he specifically
di savows know edge of Proud Boys at that tine.

Now, the other thing that Professor Sim
relies upon, he says, "You know, |ook, | nean, |
observed" -- well, let me back up.

Professor Sim is very clear. He says,

"My report did not address President Trunp's intent. |'m
not in President Trunp's head." He said that a couple
tinmes.

What he did say is, he says, "Well, what
President Trunp did was characteristic of sort of the
speech patterns and net hods of speaking that -- that are
part of far right-wng extrene conversations and speech.™

And we tal ked at |ength about, you know,
the use of the 1776, and | asked himthese hypotheticals,
whi ch, frankly, were a little personal because |I've used
t hat phrase, and | didn't know | was tal king of Proud
Boys or Three Percenters or whoever the heck they were.

And so Professor Sim talked about how --

these sort of nethods of speech and -- and on cross-exam
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he admtted very readily, he's not hiding anything, he

said, "Look, these characteristics, whether it's front

st age/ back stage, or doubl espeak,"” he says, "we all do

it."
And, in fact,

politically, people do it

regularly all the tinme. And conspiracy theorists, he

agreed with ne, sort of the -- you know, Hofstadter, the
paranoid -- the Paranoid Style in American Politics,
t here have been conspiracy theorists and -- floating
around political discourse for a very long tine in U S.
politics.

And he sai d:

So all these nethods, all

t hese appearance are conmon to political discourse. So
If you're looking at a politician who uses common
di scour se

political discourse and that comon political

Is simlar to what far right-wing extrem sts use for

their political discourse, it's not a difficult |ogica
| eap.

But it's also a false one. There's no
causality. President Trunp is not using these types of

speeches that Sim identify,
comuni cate with Proud Boys,

because everyone el se does,

t hese nethods, to
or whoever. He's using them

and that's how peopl e tal k.

And that's why we included the video where we have |ots

of fol ks, President Biden,

Senat or Warren,
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representatives, all using the word "fight," "fight |ike
hell," "take it to the streets,” all of that stuff.

So that's one exanple of, frankly, what
coul d be many.

Now, Professor Sim, fromthat, says:
Well, President Trunp and far-right extrem sts had a
relationship. And ny effort to cross-exam ne himon the
Dunb and Dunber novie didn't work out too well, but you
still get to hear that on cross -- on closing argunent
NOW.

So there's this scene in this novie played
by Jim Carrey, sort of one of the -- the protagonists,
and he has a crush on a woman. And he travels to neet
her and he says to her -- and |I'm quoting, so pardon the
| anguage. He says, "What do you think the chances are of
agirl like you and a guy like nme, | traveled a | ong way,
at least you can level with ne." He says that to her
He says, "Wat are ny chances?"

She | ooks at himand she says, "Not good."

And then he says, "You nean not good as in
1 out of 100?"

And then she | ooks at himwth sort of a
m xture of pity and sorrow and perhaps di sgust and says,
“I'd say nore like 1 out of a mllion."

And then the character -- and a |ong
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pause, and he smles and he's very happy and he says, "So
you're telling ne there's a chance."

That's what he says. And he just gives
out this big whoop, and she's just astonished. That's
sort of the scene.

And so to say that President Trunp had a
relationship with the far right-wing extrem sts woul d be
anal ogous to saying that this character had a
relationship with this woman or vice versa. There was no
rel ati onship except in one person's head, and that was
t he character played by Jim Carrey.

A nore sinister anal ogy, nore sinister,
that's not hunorous would sort of be John Hi nkley and
Jodi e Foster. If you renmenber, John Hinkley was the
person who tried to assassi nate President Reagan, and the
reason he did that is because he had this obsession, this
crush on Jodie Foster and wanted to sort of prove hinself
and do sonething great.

It would be like saying that they had a
relationship. No, there was no relationship there. It
was John Hinkl ey's obsession and Jodi e Foster had no
relationship with him

So when Professor Sim says there is a
relationship there or there's involvenent there with

President Trunp, no, that's at best unrequited | ove on
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behal f of the far right-wing extrem sts who may |ike

President Trunp, may be inspired by President Trunp, but

there's no evidence that it ever went the other way. And

to call that a relationship is |like calling a stal ker and

their victimhaving a relationship. It is just wong.
Now, | et nme tal k about some of the |egal
standards and whatnot. Let ne start with engage. So
engage does not equal incite. They -- and we've not --
I"mgoing to phrase this a little bit different. |I'm

going to try and be a little bit different than our

bri efings because you' ve read all that stuff, all right?

So -- so please pay attention. |'mnot just going to
repeat nyself, | hope.

Engage and incite are two fundanmental |y

different activities. Engage neans to participate in an

activity, to be involved init. Incite neans to provoke

and urge on, to nove others to action. They are
different activities.
So when you say engage includes incite,

you're actually saying that engage includes a

fundanmentally different activity than the normal neaning

of incite, the normal neaning today and, frankly, the
nor mal neani ng back t hen.
And when | say "back then," during the --

during that, | nmean, there wasn't an issue about
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| aunchi ng an insurrection when the Fourteenth Amendnent
canme about. The insurrection had occurred, the
rebellion, the enem es, the war between the states.

And so Congress, | submt, was |ooking at
engage. And the reason why Professor Del ahunty tal ked
about the Confiscation Act of 1862 is because Congress
specifically used the word "incite," as well as "engage,"
and then used a nuch different formulation for Section 3.

Oh, by the way, the experts. GCkay. They
are testifying to law, and |I'm hopeful that they were
hel pful for this Court. And they're testifying to the
history, and that's what judges do.

And so for themto say: WelIl, our experts
got a bigger resune than your expert, and our experts are
really smart and yours isn't, whatever. Ckay? W need
to look at the actual sources and the reasoni ng behind
it. GOCkay?

And | like Professor Magliocca. [|'m
teasing a little bit there.

But when Magliocca testified about what
incite -- why incite neans engage, let's actually -- |I'm
going to zero inon this alittle bit. He said, The
Reconstruction Acts were -- the | anguage was identical to
Section 3. And then he | ooked at Stanbery's opinion, and

he -- and in that opinion, that AG opinion, he said,
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St anbery said, "Disloyal sentinents, opinions, or
synpat hi es woul d not disqualify. But when a person has,
by speech or witing, incited others to engage in
rebellion, he nmust cone under the disqualification." So
that's what he said.

Let's break that down and put it in
context. First he said "incite others to engage.”

That's a little bit different than inciting an
insurrection. He's notivating others to engage in what
I's already an ongoing insurrection, not to start sone
one. Well, why would he have that strange formnul ati on?

Here's why. That shows up in paragraph 16
of the Stanbery report of his advisory opinion, okay?

And in that advisory opinion, it's 12 Attorney Ceneral
Qpinions, 460, | think it's page 41 and it's
par agr aph 16.

And in paragraph 16, he is tal king about
two types of officials that cone under the
disqualification. He says -- because renenber when
Del ahunty was tal king about official, people in their
of ficial capacity and individual capacity, and Mgliocca
was tal king about that a little bit, and everybody's eyes
were gl azing over?

This is why it's inportant, because in the

advi sory opi nion, what happened is, Stanbery is talking
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about two types of officials. He says one type of
official is an official whose duties are -- duties of the
of fice necessarily had relation to the support of the
rebel I'ion

So what's that? A naval officer or
mlitary officer or a state senator who voted for this or
an executive branch. | nean, someone whose job was to
further the rebellion

And then he said there's a second type of
official. And that type of official is soneone who
di scharges their official duties not incident to war,
only such duties as belong to a state of peace and were
necessary to preservation of order in the adm nistration
of | aw.

So that could be a sheriff or a police
officer or a Secretary of State, sonmeone who does their
thing whether there is a war or not.

And in the second category is where he
makes the statenent because there's a |ot of other
advi sory opinions that Stanbery tal ks about insurrection
and what engage is, and this is the only tine he uses
that fornul ation.

And the reason he uses that fornulation is
because then he makes an exception to the second

category. He says if you're a Secretary of State -- I'm
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teasing -- or a sheriff, all right, or a constable and
you're using your office as part of your duties, you're
inciting others to engage in the rebellion.

In other words, what you're doing is using
your official position to urge themto go forth and do
things. Then you no |onger fall under that category of
duties that are not incident to war but, rather, you're
di squal i fi ed.

That's the context he uses that in. And
that's why this whole official and not official and types
of official is inportant.

The next way, this second piece of
evi dence, the second reason that Mgliocca relied upon is
he said, Look, there were these exanples, John Young
Brown, which petitioners nentioned, and Philip Thonas.
And what they did is, you know, John Young Brown, he --
or one of them wote a letter, wote a letter to the
editor, renmenber that?

In fact, you used that to deny our notion
to -- our half-tinme notion. |'mteasing obviously.

But what happened there is he wote that
letter. And Magliocca's testinony shifts. He shifts.
And two things are inportant to know. One is, the House
of Representatives is what disqualified. The House of

Representatives said, No, we're not going to seat you
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using their authority.

But the second thing is that what
Magl i occa said, and his shift is, they did it because he
had provided aid to the Confederacy. A nuch different
standard than incite. The Confederacy is already -- the
war between the states is ongoing and this is aid.

And that's why -- | think it was Philip
Thomas who wote the $100 check to his son who marched
off to Shenandoah Vall ey or whatever. That was aid.

So it's a different prong, and so now
we're shifting these prongs. That's the sumtotal of
Prof essor Magliocca' s testinony.

And conpared to that, you have sort of the
ordi nary neanings, the difference of types of behavior,
and you have the Confiscation Act of 1862 where Congress
specifically used incite but didn't use engage.

There is no case | aw supporting
Prof essor Magliocca's interpretation. There's not a |ot
of case |aw supporting any of this, to be honest with
you.

But -- but if you | ook at sonme of these
recent decisions on justiciability and sort of what's
going on there, there's a skepticismof the application,
and rightfully so. | nean, towards the end, the

petitioners said: WlIl, you know, the Secretary has al
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of these -- this authority and states have all of these
authorities based on the Fourteenth Amendnent.

The Fourteenth Anendnent was passed to
limt state authority, not to increase state authority.
It was passed to limt, and that's the franework.

Now, for incite, now we'll step back.
Engage doesn't equal incite. Let us assunme for purposes
of argunment only and all of these, you know, statenents
"Il make to say no, we're not bound by that. Let's

assume incite is the standard, okay?

What we've -- what | want to point out is
there is no case lawon -- or very little on
I nsurrection, pretty nmuch none since -- since it was
passed. | mean, there's definitions, there's a grand
jury charge over there, but, | nean, are there rulings on

this? No.

And sane with engage. This Court is
wadi ng into a brave new world, but the Court is not
wadi ng into a brave new world when it cones to standards
for incite. Under the Brandenburg standards, there's
| ots of that.

And we're not saying that the First
Amendnent, pardon ny pun, trunps the Fourteenth Amendnent
or vice versa. What we are saying, and this we've tal ked

in our brief, the Court is required to harnonize the two,
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when possible, to find a construction that harnoni zes the
t wo.

And t he Brandenburg standards are what
harnoni zes it. And Brandenburg standards say: This is
when incitenment to violence takes place, and this is when
incitement doesn't take place. That's what the
Brandenbur g standards tal k about.

And so there's a couple inportant things.
| nean, the Brandenburg standard, the Sixth Crcuit has

specifically rejected, it's not how a speaker interprets

t he speech.

Al of Sim's approach doesn't find any
solace -- it's another way of saying it's been
rejected -- by case law. It's not that the Proud Boys

said, "Oh, ny gosh, he's speaking to nme, so you're
telling ne there's a chance." That's not the standard.
The standard is the intent and the objective words that
are used. It's a plain word neaning.

Now, | ook, | get it. You know, there
could be a code that if there was evidence that
President Trunp sat down with the Proud Boys and said,
"Look, I'mgoing to give this speech. And when | say the
Eagl e has | anded, go | aunch your attack." Oay? | nean,
there could be a prearranged code. But absent that,

whi ch doesn't exist here, it's the plain objective words,
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t he obj ective neaning of the speech.

Let me talk a little bit about causality
as well. Unengaged, it has to be -- or incite, has to be
causality. Look, even the January 6 Report says this,
that the violence began well before President Trunp
finished his speech. So it's difficult to see how the
January 6 speech caused this.

Now, | know they've argued, well, then it
i ncreased, that 2:24 tweet, and |'Il get to that in a
second. But the speech itself, there was not causality.

And all of the stuff pre-6, it fails the
I mm nence test, the objective words. And you can say
"Wwll be wild" nmeans this, that, or the other. It
doesn't nean violence. The objective words do not
incite. They sinply don't.

Let's talk a little bit about specific
intent. There was no intent on President Trunp's behalf
what soever, general or specific. The nost one can
discern is that he pressured and he wanted ot her people
to pressure Vice President Pence to send the el ectoral
count back to states for ten days.

That's what he said, and you heard himin
the January 6 speech: Send it back for ten days. |'m
sure it will change. You know, let's do the right thing.

That's what he wanted to do.

U S. Legal Support | www. usl egal support.com 103




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

| want to tal k about the National Guard
when it cones to specific intent. Now, the National
GQuard is inmportant for a couple of reasons because it,
frankly, | think destroys their argunent that
President Trunp did a failure to act.

But let's talk about intent. The evidence
on National Guard is, frankly, overwhelmng. W have two
W t nesses, Kash Patel, we have Katrina Pierson. And it's
corroborated -- and this is inportant -- it's
corroborated by the text fromMax MIler, the petitioners
i ntroduced, in which Max M|l er says, "Boy" -- he says to
Katrina Pierson -- "it's a good thing we killed that
Nati onal Guard thing."

Vell, why would he say "we killed that
National CGuard thing"? Wll, because it came up in the
conversation because President Trunp wanted and nmy -- |I'm
inferring that it freaked everyone out because no one
want ed President Trunp to nobilize the National Guard
because he woul d be accused of being a dictator and all
of this other stuff.

But he certainly authorized it. How can a
Presi dent who authorizes the National Guard to be used,
not on one occasion but on two in front of two audiences,
enough to give his staff concern that he's actually going

to, you know, push it really hard, he authorizes it and
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Kash Patel follows up on it to prevent violence, howis
that an intent to incite?

It is the antithesis. |In fact, you know,
the mayor of DC put out this letter saying, Don't give ne
any nore National CGuard. Well, why would she do that?
Well, the reason she would do that is because the
Secretary of the Arny tal ked to her and she was |ike, No,
| don't want this.

In fact, the Capitol Police didn't want
it. | think the evidence shows that President Trunp was
the only political |eader in DC that wanted substanti al
protections to prevent the type of violence that happened
on January 6. He's the only one who wanted to sort of
flood the zone with troops to nake sure that there
woul dn't be any violence. Everyone el se resisted,
everyone else resisted until it started.

And then, of course, the National Guard
was nobilized and -- because they already had
President Trunp's authorization. |In fact, the National
@Quard was already -- according to Kash Patel, was one of
the fastest nobilizations. It happened within a couple
of hours of the mayor asking for the National Guard.

| don't know if you know a | ot about the
National Guard. | used to serve in the Reserves. And

nmobilizing part-tinme soldiers, Marines -- I'll be
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respectful to M. North, who served there -- is -- is
just a hot nmess. It doesn't happen in two hours. Unless
t here has been substantial tinme pre-positioning people,
getting themready to go to staging points, nmaking sure
you have the transportation and equi pnent and | ogi stics
in place, so you can nobilize part-tinme solders froma

di sparate area in tw hours.

That is pretty amazing. And it shows that
there were actual steps taken by the mlitary with
President Trunp's authorization to nobilize the National
Guar d.

So lots of evidence that he wanted to do
that. Eyew tness evidence, confirnmed by the tweet that
the petitioners thensel ves brought in that shows
President Trunp did not have an intent for violence, but
had an intent to nake sure there wasn't viol ence.

All right. | don't have a lot of tine
left.

Insurrection. | said earlier on that
they're just picking sonething out of the hat for a
definition of insurrection, and they point to this
definition. If you look at that definition, it differs
fundanmentally fromthe definition they put in their
Conmpl ai nt. Paragraph 369, | believe it was.

That was an assenbly of persons -- and an
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assenbly neans a group organi zed for a purpose -- acting
with a purpose to oppose the continuing authority of the
United States Constitution -- that's the continuing
authority, not ten days -- by force. Ckay?

So that's a different definition than the
one they proposed with Professor Magliocca. And | would
urge the Court to follow what the -- what the M chi gan
court just said recently. And the Mchigan court -- and
we filed the supplenentary authority just the other
day -- Mchigan court said a |ot of great things,
rejected a lot of the petitioners' argunents, rejected
the Secretary's argunents.

But one of the things that the Court said

was: Look, you -- we really don't know what insurrection
is. There's lots of definitions. |In fact, there's as
many definitions -- I'mtrying to find it and I can't --

but there are many definitions, as people who want to
t hi nk deep thoughts about them

Prof essor Magliocca is a smart guy, and
I"mnot saying that his definition is crazy, but it has
no authority, it's himmaking it up, just |ike anyone
el se would nmake it up

Yeah, the Court said: The short answer is
there are as many answers and gradations of answers to

each of these proffered exanples -- one of which was
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insurrection -- as there are people called upon to decide
t hem

The violence at the Capitol. No, the --
wasn't arned, the nob wasn't arned. W have Professor
Hodges -- we had M. Hodges -- O ficer Hodges talking
about how the gun unit was |ooking for firearns. There
were no firearms. No one found them

There's no evidence that Trunp knew t hey
were arnmed. There's no evidence beyond -- so there were
some -- | admt, there are brass knuckles and some pepper
spray. But deadly arns? People comng arnmed to actually
cause an insurrection?

That's not a bunch of flagpoles. The way
it was used and the way President Lincoln used it when he
defined it as an arned insurrection is weapons of war to
create force, not makeshift weapons.

And | understand viol ence is inexcusable.
It's really hard to say, Well, you know, there's such
viol ence, but there's not a lot. But that's what the job
of the court is to do, to say, Look, this may constitute
ariot, but it does not constitute an insurrection.

And that's why we said insurrection needs
to be grounded in the context and the understandi ng at
the day when it was drafted and when it was ratified, and

that is in the context of a Civil War. You can't ignore
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the fact that 620,000 people were killed, that there was
a massive arned conflict, and say, Wll, what they really
meant by insurrection was intimdation to prevent a | aw.

No. They were |looking at the Gvil War,
and it was a response to that.

All right. Real quick, Hlary Rudy. As
t he Col orado Republican Party correctly noted, the
Secretary has never enforced anything like this. The
Secretary has no adm nistrative procedures in place to
make these determnations. It is, in fact, a
m ni sterial.

Look, referring to the form the Mjor
Party Candi date Statenent of Intent for Presidential
Primary, renmenber those three boxes. The title on the
formsays: Qualifications for office, and in
par ent heses, you nust check each box to affirmthat you
meet all qualifications of the office, close paren.
Ckay?

| was surprised -- and I'll admit | have a
basis for being surprised -- that apparently that's just

advi sory, that's just guidance. And when the Secretary

says: Al qualifications -- and refers to these three
boxes -- it neans sonething different than when the
person signs it and says: | neet all qualifications as

prescri bed by | aw.
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So apparently when a person signs that
form they nmean all the Federal Constitution and that
apparently gives the Secretary authority and apparently
I mports all of the constitutional requirenents of the
Col orado El ecti on Code.

But when the Secretary said "al

gualifications,” it's really just advisory for those
three boxes. There really could be nore.

That does not bear credibility. And
that's because the Fourteenth Anendnent is a
disqualification. 1It's not a qualification.

| don't have tinme to quote fromthe
M chigan case. You're certainly capable of reading it.
|"d urge you to take a | ook at that because that is good
per suasi ve authority on what's going on and how peopl e
are | ooking at this.

| would al so urge you to take a | ook at
the M nnesota court, which rejected the Secretary's
authority. And | would urge you to take a | ook at the
New Hanpshire deci sion, which basically said this is a
political question.

On the justiciability issue.
Sel f-executing. Look, there's sone di sagreenent before,

there's one exchange in the U S. Senate about whether or

not it was self-executing.
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But when Suprene Court Chief Justice Chase
inthe Giffins case says, It is nonself-executing, and
Congress imedi ately responds, there is no further debate
in the historical record. Justice Chase's viewis
di spositive and it is viewed as dispositive.

Very qui ckly, we have not argued this at
length. | think we referred to it slightly, the Amesty
Act of 1812 [sic], | want to at |east preserve that
argunment. The fact of the matter is, Congress did, in
fact, provide amesty going forward, and that |aw has not
been overrul ed.

Let me end with two |ast points. | would
submt to this Court that the initial framework that the
courts used has sort of led it astray on sone of these
procedural, these jurisdictional argunents.

And the Court early on said that -- that
it was preparing this case for Suprene Court review, and
| think that's laudable. But | think it created a bias
to allowing -- to reaching a factual hearing because you
don't want to dism ss sonething on a jurisdictional and
then it has to go -- it conmes back and then it has to go
back for a factual hearing, it bounces back and forth.
You get everything at once.

And then also | think the Court's exchange

with Professor Sim -- I'msorry, not -- with
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Prof essor Del ahunty, when you were concerned t hat

Prof essor Del ahunty's interpretation would render the
Fourteenth Amendment Section 3 a dead letter, and you
tal ked about that a couple tines.

It's not a dead letter if this Court
doesn't nmake a decision. It's not appropriate for this
Court's -- for this Court to exercise jurisdiction. And
steppi ng back, look, this was a five-day hearing,

17 1/ 2 hours, inporting this whole January 6 stuff.

This is a big issue, and that's a smal |
hearing, as nuch as | worked at it and the petitioners
and yourself did. It does not create a good, thorough,
factual record, an adversarial process, nor does it flesh
out what these standards are to be able to apply to that.
So | think there's sone real concerns there.

At the end of the day -- and renenber |
tal ked about the rule of denbcracy. | want to turn back
to Attorney General Stanbery. And in his advisory
opi nions, Advisory 12 -- Volune 12, 141, page 160 in
1867, the sane | anguage.

He said: Were fromthe generality of
terms of description or for any other reason a reasonable
doubt arises, that doubt is to be resolved against the
operation of the |aw, against the operation of

di squalification. That's what he said.

U S. Legal Support | www. usl egal support.com 112




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

Two inportant things. His belief was that
it has to be, the standard is beyond a reasonabl e doubt.
So if there's a reasonabl e doubt, you have to resolve it
in favor of holding an el ection, the denocracy canon.

And the second point was, any anbiguity
get resolved that way, because that's, frankly, what we
are as a country. W vote on these issues.

Just because, you know, | nean -- | guess
to put it nore crudely, you know, | ook, when you have a
hamrer, when the Court systemis the hanmer, not every
problemis a nail. The fact of the matter is that the
peopl e get to decide on this.

| would submt that the petitioners'
evidence relies -- it relies on the January 6 Report. It
relies on inferences drawn fromthe January 6 Report. It
relies on the conclusions and the characterizations from
the January 6 Report. None of which neet the objective
standards of certainly the Brandenburg |ine of cases as
far as what incitenent actually neans.

None of that neets it unless you buy into
the January 6 Report's conclusions. And that ain't
evidence. It shouldn't be evidence before this Court.

| think I've cone up with my full hour
here. Thank God | was able to actually fill it and

hopefully intelligently.
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| want to thank the Court for its tinme. |
want to thank the Court's staff for its tinme as well. |
know it's been a ot of work. Cbviously, as petitioners
began, we will end, we're not happy to be here and we
don't think we should be.

We woul d ask the Court to review and
reconsider its jurisdictional argunents, but certainly
recogni ze that the easiest way, the nost straightforward
way i s |ooking at the well-devel oped Brandenburg
standards and saying that President Trunp canme nowhere
near towards engaging in violence, insurrection, or
anyt hi ng approaching | aw ess activity.

Thank you very nuch, Your Honor.

THE COURT: So |I'mgoing to give you a
little bit of guidance.

| have no intention of revisiting ny prior
decisions. |I'm-- M. Gessler may be right and I may be
wrong, but that's not what | plan on doing.

| plan on issuing a decision on what was
in the hearing, and so to the -- | only say that so that
you don't spend tine addressing sone of these things that
|"ve al ready deci ded.

MR GRIMSLEY: And, Your Honor, | don't
intend to. | guess one question is, with regard to the

J6 Report and adm ssibility of that, is that one that's
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off the table, or should | address it?

THE COURT: | consider that to be
conditionally admtted. Wen | say conditionally, that
meant and al ways neant that | nmay reverse nyself on --
after the hearing.

MR GRIMSLEY: So I'll keep that brief,
and I'lIl keep these remarks, | think, brief.

There's been consistent conpl ai nts about
the January 6 Report and the nethodol ogy that went into
comng up with the findings. The problemis, they
haven't cone in here and really challenged the veracity
of actually many of those findings. They just conplain
about the process.

Presi dent Trunp could have cone in here
and testified. There are other people who could have
cone in here and testified, but they don't really
question, again, any of the findings that we're relying
on.

Now, they tried to do it for a couple, I
think, during the closing here, but we're not the ones
who made up that President Trunp knew Ali Al exander and
Al ex Jones. This is fromKatrina Pierson:

"I want to talk with you about, you
mentioned a couple of tines Ali Al exander and Al ex Jones.

Do you refer to themas 'the crazies'?"

U S. Legal Support | www. usl egal support.com 115




Proceedi ngs Day 6
Novenber 15, 2023

© 00 N o o A~ O w N P

N N NN NN P R PR R P R PP e
g A W N P O © W N O U M W N PP O

Yep.

"Ckay. And you know that -- or you said
that Trunp |ikes the crazies, right?"

"Yes, and | also define 'crazies' as being
t hose who viciously defend himin public."

And Professor Sim testified that
President Trunp went on Al ex Jones's show right after
announci ng his candi dacy for President in 2015. W're
not making this stuff up. So that finding is not
I mpugned at all.

And then as far as 10- to 20,000 troops?
That testinony was not credible. There was no
docunent ati on they could point to to support the idea
that 10- to 20,000 troops had been authorized.

And you heard Professor Banks say, Yeah,
that's a pretty big authorization of troops. You would
thi nk you m ght see sone docunentation

And when confronted about it, M. Patel
said: You know, it's kind of hiding back in the
Departnent of Defense. | didn't have it with ne. |
couldn't bring it to the January 6 Comm ttee.

It wasn't hiding back at the Departnent of
Def ense. The January 6 Commi ttee asked for docunents
fromthe Departnent of Defense. M. Heaphy testified

that the Departnent of Defense conplied, that the request
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woul d have covered any such docunent.

There were no such docunments. M. Patel's
testimony was not credible.

Now, as far as the criticisns of
Professor Sim, yeah, he's not inside President Trunp's
mnd. He admtted that. But when pressed repeatedly by
ny esteemed col | eague here --

MR GESSLER M. Gessler

MR GRIMSLEY: -- M. -- | didn't -- | was
taught never to say opposing counsel's name on the
record. | don't knowif that's right or wong.

But nmy esteened col |l eague pressed him and
he said: Yeah, I'mnot in his mnd, but |I have | ooked at
t hese patterns of comunication for nmy entire career, and
t hese patterns of conmunication back and forth between
President Trunp and these right-wing extrem sts fits that
toaT.

And it wasn't just on January 6. It was
five years leading up to January 6. And he wouldn't have
been allowed to testify on what Trunmp's intent was or
meaning. That's for this Court to decide.

But it's certainly nore than a reasonabl e
inference, given the information and the patterns that
Professor Sim identified for this Court, to infer that

Trunp knew exactly what he neant. He knew who he was
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talking to, and he knew what the result of what he said
that day was going to be.

And as far as M chigan goes, Your Honor
has made your decision on this already. | addressed it
wi thout calling it the political question doctrine at the
end of ny earlier remarks.

| think Mchigan just got it wong. There
are not commtted textual reasons to think this was |eft
to Congress. |It's exactly the opposite. As | said
before, it cannot nmake any sense to say that Congress by
a sinple majority has to approve the disqualification,
but it takes a two-thirds supermajority to disable it.

It just does not nake sense.

And finally, they just keep wanting to
ignore the 2:24 tweet and what Trunp did after the
speech. Wasn't in the findings of fact and concl usi ons
of |law and despite the prom se, they never cane back to
it in closing.

There is no innocent explanation for that
tweet given what President Trunp knew was goi ng on.

So petitioners have proven their case on
the facts and the law. And as |I close, | want to address
two rhetorical points that Trunp continues to make.

First, Trunp argues that petitioners'

claims nust be wong because they're unprecedented. They
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poi nt out that no court in the history of the U S. has
disqualified a presidential candidate under Section 3 of
t he Fourteenth Amendnent. They point out that no court
i n Col orado has disqualified any candi date under

Section 3 of the Fourteenth Anendnent.

There's a reason for that. Never before
in the history of the United States has somebody who
engaged in insurrection against the Constitution run for
President after having taken an oath to protect that
docunent. Never before in the history of the United
States has a sitting President sicced a nob on the
Capitol while they were counting electoral votes.

Section 3 of the Fourteenth Anendment was
put in place precisely for this reason, that no President
before Trunp has tested it tells you all we need to know
about Trunp.

Second, Trunp asserts that applying
Section 3 is sonehow antidenocratic, that it will deprive
people the ability to vote for the candidate of their
choice, a candidate who they say is leading in the polls.

Now, qualifications by definition prevent
people fromvoting for who they want. There are probably
30-year-ol ds out there, probably foreign citizens, maybe
an Arnold Schwarzenegger, maybe a Barack Obama or a

George W Bush who's already been President two tines,
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but it doesn't matter.

And the argunent that Section 3 shoul d not
apply because Trunp is popul ar could not be nore
dangerous. Qur founders have nade clear tinme and again
that a candidate's popularity does not supersede the
Constitution. The rule of |aw nust apply whether a
candi dat e has no chance of winning election or is a
potential front runner.

The application of Section 3 is at its
nost urgent when a person who has desecrated their oath
to support the Constitution seeks the highest office in
the land. That is when the protection is needed the
nost .

And enforcing the Constitution does not
defy the will of the people. The Constitution itself
enabl es, enbodies the will of the people. It is the
suprene | aw of the | and and nust be enforced even agai nst
popul ar political candi dates.

Here's a news flash. President Trunp | ost
the 2020 el ection. Rather than peacefully hand over
power to his successor, as every single outgoing
President in the history of our country has done,
President Trunp chose to do everything he could, say
anything he could to hold onto that power unlawfully.

President Trunp violated his oath to
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preserve, protect, and defend the Constitution.
Presi dent Trunp engaged in insurrection against the
Consti tution.

The Constitution is clear. He cannot be
Presi dent agai n.

THE COURT: | want to again thank
everybody for their high quality presentations and for
their professionalism and | amnow officially ending the
Section 1-113 proceedi ng.

Everybody have a great night.

MR. GRIMSLEY: Thank you, Your Honor.

MR GESSLER: Thank you.

(WHEREUPON, the within proceedi ngs were
adj ourned at the approxi mate hour of 5:45 p.m on the

15t h day of Novemnber, 2023.)

* * * * *

U S. Legal Support | www. usl egal support.com 121




Proceedi ngs Day 6
Novenber 15, 2023

oS o0~ WD

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

REPORTER S CERTI FI CATE
STATE OF COLORADO )
) Ss.

COUNTY OF DENVER )

|, K. MCHELLE DI TTMER, Regi stered
Prof essi onal Reporter and Notary Public within the state
of Col orado do hereby certify that the within proceedi ngs
were taken in nmachine shorthand by nme at the tine and
pl ace aforesaid and were thereafter reduced to
typewitten form that the foregoing is a true
transcript of the proceedi ngs had.

| further certify that I amnot rel ated
to, enployed by, nor of counsel for any of the parties
herein, nor otherwi se interested in the outcone of this
litigation.

I N WTNESS WHEREOF, | have affixed ny

signhature this 16th day of Novenber, 2023.

My Comm ssion Expires: April 15, 2024.

. { . 4l ) / y
"ii/ ek U (Ut
K. Mchelle Dttner

Regi st ered Prof essional Reporter
and Notary Public
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