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Chairman Durbin, Ranking Member Graham and members of the Committee, thank you for
the opportunity to submit testimony regarding the consequences of the Supreme Court'’s
decision in Trump v. United States and why that decision heightens the need for Congress to
immediately pass the Protecting Our Democracy Act (PODA)

My organization, Citizens for Responsibility and Ethics in Washington (CREW), is a
nonpartisan nonprofit organization dedicated to ethics, transparency and accountability.
Our mission is to build a durable democracy that can tackle corruption and beat back the
rising tides of authoritarianism here at home. In furtherance of this mission, CREW has for
years called on Congress to pass comprehensive democracy reform legislation to start
reversing America’'s democratic decline. Today's hearing represents a critical step towards
understanding the harms caused by the Supreme Court'’s ahistorical and misguided
decision in Trump v. United States and how Congress can legislate to mitigate some of those
harms.

Trump v. United States harms our democracy

When the Supreme Court makes decisions it decides not just the case before them, but sets
precedents to guide our democracy into the future. By that measure, the Supreme Court’s
decision in Trump v. United States sets our democracy on a very dangerous path.?

Since the founding of our country—a founding premised on the idea that people should not
be ruled by kings but rather represented by elected officials®*—the presidency has existed
within our separation of powers framework. Within that framework, there has long been a
recognition that the president “occupies a unique position in the constitutional scheme.”
But there have also been constraints placed on that position and a fundamental recognition
that the president, and the presidency, is not above the law.
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Along line of cases dealing with presidential accountability confirms this. In United States v.
Nixon, a unanimous Court held that the president cannot hide behind executive privilege
when issued a subpoena in civil actions.® In Clinton v. Jones, a unanimous Supreme Court
concluded that the U.S. Constitution does not give a sitting president immunity from civil
litigation, thereby requiring then-President Clinton to sit for a deposition.® And in Trump v.
Vance, a 7-2 decision, the Supreme Court held that the Constitution does not require a
heightened evidentiary standard to issue a subpoena to a sitting president.”

In Trump v. United States however, the Supreme Court abandoned the unanimity, or near
unanimity, it had shown in its prior executive accountability decisions. Putting the president
above the law, the Supreme Court issued a deeply divided opinion holding that not only can
former presidents never be prosecuted for core aspects of their jobs, but that they also have
“presumptive immunity from prosecution for all [] official acts.”® Although the decision left
open the possibility that a former president can be prosecuted for private conduct, it took an
incredibly broad view of what constitutes an official act in the first place. To that end, the
Court explained that an official act includes all presidential “actions so long as they are not
manifestly or palpably beyond his authority”® The decision then went on to give lower courts
narrow constraints within which to determine what is private presidential conduct leaving
unresolved whether former President Trump can be prosecuted for any of his conduct that
led to the January 6th insurrection.

This decision “reshapes the institution of the presidency”’—and not for the better. As Justice
Sonia Sotomayor explained in her dissenting opinion joined by Justices Elena Kagan and
Ketanji Brown Jackson, the Court’s newly discovered presidential immunity is now lying
around “like a loaded weapon' for any President that wishes to place his own
interests...above the interests of the Nation.”® Accepting bribes in exchange for pardons or
ambassadorships—immune. Using the military to assassinate a political rival-immune.
Selling classified information—immune. Organizing a coup d"etat—immune.

Calling the dissent’s suggestion of these nightmare scenarios “fear mongering”, Chief Justice
Roberts used his majority opinion to dismiss their likelihood." But this misses the point. The
principle of stare decisis requires the Supreme Court to consider all possible applications of
legal principles because their decisions will guide the resolution of cases for decades in the
future.? This is a point that Supreme Court justices across the ideological spectrum
understand. In 2017 during oral arguments in Hernandez v. Mesa, a Fourth Amendment case
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dealing with a cross-border shooting, Justice Stephen Breyer stressed that Court decisions
must establish legal principles that can be applied to “other cases” in the future.” Justice
Samuel Alito underscored that point, arguing that the Court “can't just say that... on the
particular fact here” one side wins. “We have to have a rule... that can be applied in other
cases.™ With that understanding of the Court’s role, when the dissent raises the possible
application of Trump v. United States to future scenarios it is not fear mongering. Rather, it is
rightfully raising the alarm that this decision lets a future president with authoritarian
tendencies—regardless of political party—clothe themselves in the language of “official acts”
to place themselves beyond the reach of the law.

The Protecting Our Democracy Act

When considering how Congress should respond to the Supreme Court’s decision in Trump
v. United States it is crucial to recognize that the decision comes at a time when the powers of
the presidency have been expanded and exploited by presidents of both parties for decades
without meaningful attempts by Congress or the courts to reign them in.* It is time for that
to change.

Since the Court’s decision, members of Congress and President Biden have come out in
support of a constitutional amendment to overturn Trump v. United States. We support this
effort, but also recognize that constitutional amendments—even popular ones—can take
years. In the meantime, there are meaningful legislative steps that Congress can take to claw
back the powers of the presidency to ensure that any president, including one with
authoritarian tendencies, doesn’'t have too much power in the first place.

Congress should start by passing the Protecting Our Democracy Act (PODA). Originally
introduced during the 117th Congress, PODA contains a raft of pro-democracy reforms
intended to strengthen the guardrails of our democracy to prevent abuses of executive
power and corruption in the first place by reforming emergency powers, reasserting
congressional oversight and financial powers, strengthening executive branch oversight,
enforcing the emoluments clauses and preventing political interference in law enforcement
functions, among other reforms. Although PODA was written prior to the Court’s decision in
Trump v. United States and would require some revisions, particularly to its legislative
provisions in Title I regarding pardons and Title II ensuring presidents are not above the law,
the rest of the legislation can meaningfully help limit the damage of the Court’s decision.

PODA’s reforms to emergency powers, which have received broad bipartisan support”, are
particularly salient in a post-Trump v. United States world. Currently, if the president
declares a national emergency he has at his disposal 123 special statutory powers that give
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far-reaching powers including seizing Americans bank accounts,’® declaring martial law,”
restricting transportation and even turning off the Internet.?° Although these powers were
designed to respond to unexpected crises, they could easily be used and abused to engage in
any number of nightmare scenarios, including deploying the military to steal an election.
While this idea might seem outlandish, reporting indicates that Donald Trump considered
deploying the military to overturn the 2020 election only to be stopped by his advisers.*

While PODA would not eliminate these emergency powers, it would put guardrails on them.
Crucially, PODA would replace the current legal framework which permits emergency
declarations to continue indefinitely with a requirement that emergency declarations expire
after 30 days absent congressional assent.? This approach would allow a president to
maintain the flexibility needed to respond to emergent crises while creating a meaningful
check on that power in a way that honors our constitutional system of checks and balances.
By doing so, it limits the possibility that a president can abuse emergency powers for their
own personal anti-democratic gain.

This approach to emergency powers would limit executive power—and the potential for
executive misconduct—by strengthening Congress’ legislative role as a check on executive
power. Other reforms in PODA take a similar approach to rebalancing our separation of
powers by strengthening Congress’ constitutional role. Title IV would strengthen Congress’
oversight role by establishing clear rules for congressional subpoena compliance and
expedited enforcement procedures for non-compliance.” Title V would reassert another key
congressional tool—the power of the purse—by restoring Congress' role in funding decisions
rather than ceding that completely to the executive branch.?* Taken together, these reforms
would reverse a long standing trend of Congress being complicit in the expansion of
executive power® and limit the possibility that a president with authoritarian tendencies
could manipulate the levers of government to anti-democratic ends.

Conclusion
The Supreme Court’s decision in Trump v. United States is dangerous and ahistorical. We

need a constitutional amendment to reverse that decision. In the meantime, Congress can
and must act swiftly to limit the powers of the presidency and place guardrails against
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misconduct.® The Protecting Our Democracy Act does just that. We are grateful to the
sponsors of PODA, led by Senator Amy Klobuchar and Representative Adam Schiff. As this
committee explores the consequences of the Court’s decision, we urge you to identify
opportunities to limit its damage and protect the American people. PODA is that
opportunity.
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