U.S. Department of Justice

Office of Legal Counsel

Washington, D.C. 20530
January 17, 2025

Anne L. Weismann

Responsibility and Ethics in Washington
weismann.anne@gmail.com
foia@citizensforethics.org

Re:  FOIA Tracking No. FY23-035; CREW v. DOJ, D.D.C. No. 24-cv-1709
Dear Ms. Weismann:

This letter completes our response to your January 25, 2023 Freedom of Information Act
(“FOIA”) request to the Office of Legal Counsel (“OLC”), in which you sought “all opinions,
memoranda, or analyses issued by [OLC] concerning Section 3 of the Fourteenth Amendment.” Pursuant
to 28 C.F.R. § 16.5(b), your request is being processed in the complex track. As you know, the request is
also a subject of the above-captioned litigation.

By letter dated November 15, 2024, you were previously informed that we had identified six
responsive records and that one record remained to be processed. Since that last letter in this matter, we
have completed our review of the one remaining record referenced there. The record is enclosed here in
full.

For your information, Congress excluded three discrete categories of law enforcement and
national security records from the requirements of the FOIA. See 5 U.S.C. § 552(c). This response is
limited to those records that are subject to the requirements of the FOIA. This is a standard notification
that is given to all our requesters and should not be taken as an indication that excluded records do, or do
not, exist.

Your attorney may contact Assistant United States Attorney Tabitha Bartholomew at 202-252-
2529 or at Tabitha.Bartholomew(@usdoj.gov to discuss any aspect of your requests. Additionally, you
may contact the Office of Government Information Services (“OGIS”) at the National Archives and
Records Administration to inquire about the FOIA mediation services they offer. The contact information
for OGIS is as follows: Office of Government Information Services, National Archives and Records
Administration, Room 2510, 8601 Adelphi Road, College Park, Maryland 20740-6001, e-mail at
ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.

Although your request is the subject of ongoing litigation, and administrative appeals are not
ordinarily acted upon in such situations, I am required by statute and regulation to inform you of your
right to file an administrative appeal. You may administratively appeal by writing to the Director, Office
of Information Policy (“OIP”), United States Department of Justice, 6th Floor, 441 G St. NW,
Washington, DC 20530, or you may submit an appeal through OIP’s FOIAonline portal by creating an
account on the following web site: https://foiaonline.regulations.gov/foia/action/public/home. Your
appeal must be postmarked or electronically transmitted within 90 days of the date of my response to your



request. If you submit your appeal by mail, both the letter and the envelope should be clearly marked
“Freedom of Information Act Appeal.”

Sincerely,

ot

Jared Kaprove
FOIA and Records Management Attorney

Enclosure

cc: Tabitha Bartholomew, Assistant U.S. Attorney
U.S. Attorney’s Office for the District of Columbia
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Ret &sstax&tﬁm‘ of Full Civil Kights to thc'

This is in remponse to youx mrm of March 29, 1971,
in which you ask for a legil opinion concerning the stotus of

the civil righte of Civil War Genmeral Robart E., ise. -Specifi-

cally, you ask (1) whether the Act of Juee 8, 1898 (3D stat,
432, 5 U.5.C. 15, repealed by Pub. L. 89554, 80 Btac. 738)
restored posthummisly the civil ripghts of Ceneral les, (2) :
whether a presidential pardon umdar Azticle II, section 3 of
the Constitution ix available in view of the provisions of
section 3 of the Fourteenih Amendumnt, awd, aseuming it is=,
whethar it can be granted posthumously, and (3) whether pre~
vious Congrassionml attempts to restore the General's civil
rights failed for reasoms other thm political suppoxt.

‘On the basis of the discussion that follows, 1 have con~
" eluded that (1) the dct of June 8, 1898, suprs, removing die-~
abilities imposed by sectiom 3 of the ?wtmth Anendeent,
was mednt to apply only to participants {m the Civil Wax who
wetse 3till living at the time of its passage, (2) the dis~ .
abilities that attach by virtue of section 3 of the Fourtesuth
Anendeent cannot be removed by the exexcise of the Fresident’s
 pardon power under Article 1i, sectiom 2 of the Comstitutiom.
 In answer to your ioquiry concerning the failure of legisle~
tion to restore posthunously General lee’s civil xights, it o
. appesrs that two Lills that would have removed the disabili-
ties imposed by seetion 3 of the Fourteenth Amendsent (5.J.
Res. 34, 85th Cong,, 1st sess., and H.E. 5089, &3th Conz.,
1st sess,) wexe introduced and referred to the respective
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Committees on the Judicmy but received no furcher stteution,
¥o information is avallable to us as Lo ﬁwy m action was um
on these GolsuTes . _ :

Ea

) - Compressional debates prior to the presentation of the
Fourtsenth Amendnent o the States seew to pake it clear that
the disablilivies imposed Ly section 3 were nsant to be imtane
from the pardon dnd reprieve power of the President, 1/ Yo
commentator on the subjact has questioned the view that the
disabiiities of section 3 can be remedied in other than the

manner set out in the last sentence of that section. 2/

- indeed, the suthor ofmmtemmmiwbmkmthe
subject gtates that the last and most complete generdl amnesty
iranted oy President Johnson on December 25, 1868, pursuant to
his constitutional pardoning power, 3/ bad no effect on the dis-
abilities iuposed by section 3 of the Fourtesuth Amsudment,
which bad been ratified the previous July. Spmxﬁealiy hc
states in the case of Ceneral Les as &imu

“The mml [lLee] atill reusised unpardoned mﬁ
Jobnson's miversal ammesty o Christaas day, 1868,
when every person remaining disabled under the lawy
wwidﬁm muhmt imr mmnrtug m rmlum

z&f m, ﬁs&t; m f;*im, 3otk Loag., 13t uess., 29&#”21‘
See also wote S 1n££u #nd aecmyiag taxt.

2{ fi&&, The adopties the Fourteenth A

3/ This asmesty in the fors of a pxmmmm zoad as follows:

: ’ﬂmcndi.ﬁimuy and without raarwtim, to a1l
and to svery person, who diveetly or isdivectly, pn'-»
ticipated in the late imzmcuw or rebellion, &
full pardon snd amnesty for the oifense or treason
agsimt the mw &wtes W

.
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which becane paxt af the Constitution on July 26,
1865." [Enphasis added.] (Footnote owitted.) 4/

Thus, when General Lee died om october 12, 1870, his civil
rights had been restored to the full extent of the Presidential
pardoning power, and, since the Congress had not acted to re~
move the dismbilities of section 3 of the Fourtsenth Amendeent,
he died possessed of them.

The most convincing statement on the gcope and purpose of
ssction 3 of the Fourteenth Amendwent and its relation to the
Preaidential pazdming power is found in James C. Blaine's
: oncreess. Specifically, Mr, Blaine, who was
a mr of the 'Bausg' of Representatives during the considera-
tion of the Fourteenth Amendment, states as follows:

In the course of the discussion Mr. Doolittle had
moved that in fwposing political disabilities, those
should be excepted 'who have duly received pazdon and
.amnesty under the Constitution and laws." He had juat
admitted the broadest possible power of a Constitu~
tional amendment duly adopted, and, recognizing that
the amendment as it stood would certainly include those
who had received piardon from the President, desired to
avert that rerult. His amendwent wis very briefly de-
bated and on & call of the ayes and noes veceived only
ten votes. The effect of this vote unnistakably settled,
in the judgment of the law-making power of the Government,
that the operation of the Fourtesnth Amendment would nmot
in the least degree be affected by the President’s paxdon,
Before the proposed amendment of Mr. Doolittle, My, Saulse
bury had tested the sense of the Senate practically on the
saue point, by woving to make the clause of the smendment
read thus: "Congress may by a vote of two~thirds of each
House and the President may by the exercise of the pardon-
ing power, remove such disabilities;” but it was rejected
by a large majority, and every proposition to permit the

- pardon of the President to aifect the disabllities pre-
- scribed by the Fouxteenth Asendoent in say way whatever
wes pmp::ly overruled.

hnson--The
ivileses,
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As a result of this decision, Ssuthern men who,
under the Fourteanth Amendmsnt, had incurred dise
abilicies by reason of participation in the Rebellion,
could not assume offics under the Ratiml Government
xmtii ﬁit d“isshi [ities should be removed by @ vote
of ¢ .1xrg,afth:$mma:;dhouw of Representa-
tives, even thouch ti y_been ps

by the President, The language nﬁ the amen ~ the
vary careful forw inm which the tense was e:sxened. _
appeared to leave no other smeaning possible, and the
intention of leyislators was definitively established
by the negative votes already referred to. The inten~
tion indeed was in no wise to interfere with the pardon
of the President, leaving to that its full scope in the
- remission of penalty which it secured te those engaged
in the Rebelilon. The peértinent clause of the Four-
teenth Amendueut was regarded as merely prescribing a
yaalification for affica, and the Constitutional lmyms
considered it to be within the scope of the amendin
power as wuch &5 1t would be to change the age at 'wmﬁh
a gitizen would be eligible to the Senate or House of
Representatives.” (Footnote omitted. Italics are of
the author.) 5/

This passage mekes it clear that the President is without
power to remove the disabilities ereated by section 3 of the
Fourteenth Amendment. Thus, in view of the fact that Presidemt
Jobnson pardoned General Lee in Decewmber 1863 to the fuil ewe
tent of hiz power, it is oy conclusion that Ceneral ise did not
die potsessed of any disability from which President Hixon could
oow pardon him, _

il

Bafore the passaze of the Aet of June §, 1898, numercus
individuals had the ﬁiaamlitin of section 3 rem&ﬂ by private

af Blaine, Twenty gaax‘s of Conzress, 1884, pp. 211-212. The
awsndoent proposed by Semator Doolittle was debated at p, 2918«
2921, Cong. Globe, 39th Cong., lst gess.
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legislative act, §/ However, several general bills that would
have removed all gection 3 dissbilities ware introduced during
the early 1890's, but each fell shoxt of the necessary two-
thixds vote. 7/ o

In response to your imquiry, there is no indication {o
the leglslative history or the langusge of the Act of 1898
that Congress intended a retroactive spplication of the law
to deceased individuals that would have removed the disabili-
ties created during their lives by section 3 of the Fourteenth
Amendment. Specifically, the Act provided:

“The disability iuposed by section thres of the
fourteenth amendment to the Constitution of the
United States is hereby rewoved.™ 30 Stat. 432.

it is doubtful that thie wording was weant to have any post-
humous effect, and the legislative history supports this con~
clagion.

The liouse Report speaks in broad generalities of the ne-
cesaity to heal the nstion completaly by removing once and for
41l the disabilities attaching to participation in the Civil
War. 8/ Although there were allusions to the unfortunate ne-
cessity for snd the nature of the section 3 disabilities, the
language of the Report speaks in terms of ", ., . those once
engaged in vebellion . . . before they all pass away . . . and
while some of them are left, to vewove the dissbility . . . .° 8/

&/ 1d. at 212, footnote 1.

1/ See Dorris, agpgg, 370-382. These pages comtain a recitation
of the history &nd reason Ffor failure of each bill,

&/ H.R. Rept. Ro. 1407, 55th Cong., 24 sess., PP, 4+7.

§/ 1d. at 5, 6. "It is to be regretted that it was ever in
the mind of any person that such extreme messures srere necessary,”

- 5 a
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For this reason it is difficult to avsue that tha act was
meant to spply nune pro tunc to those who had died before the
passage of the Act. And in any event the President has no
powraYy 0 remdve section 3 disabilities.

Because I have concluded that Genmeral Lee died with no
digability which iz subject to the power of the President to
pardon, I have not discussed whether the pardon power may be
exercised after & person's desth. The applicable law 1s dig~
cussed in & previous memorandum of thig Office, & copy of
which is attached. Although Chief Justice Marshall has chare
actarized the pardon 88 in the nature of a deed requiring ace
ceptance to be effective, it may be that the President, {f he
s0 desired, could exercise the pardon power pasthumously.
While acceptance would, of course, be 2 prerequisite to in-
voking the benefite of a pardon in a court of law, it would
not eesm necessary to clear the good name of 3 decessed personm.
in effect, thie would be & ceremonial pardon such as you alluded
to in your memorandum, although there would appear to bs no oce
casion for even such a pardon in General Lee's case since he
bas already been pardoned to the full extent of Article II.

wWilliazm E. Relmquist
Assistant Attorpey General
Office of Legal Counsel

Attachaent
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