
 

 
 
 

Washington, D.C. 20530 
 
       January 17, 2025 
 
Anne L. Weismann 
Responsibility and Ethics in Washington 
weismann.anne@gmail.com 
foia@citizensforethics.org 
 
 Re: FOIA Tracking No. FY23-035; CREW v. DOJ, D.D.C. No. 24-cv-1709 
 
Dear Ms. Weismann: 
 
 This letter completes our response to your January 25, 2023 Freedom of Information Act 
(“FOIA”) request to the Office of Legal Counsel (“OLC”), in which you sought “all opinions, 
memoranda, or analyses issued by [OLC] concerning Section 3 of the Fourteenth Amendment.”  Pursuant 
to 28 C.F.R. § 16.5(b), your request is being processed in the complex track. As you know, the request is 
also a subject of the above-captioned litigation. 
 
 By letter dated November 15, 2024, you were previously informed that we had identified six 
responsive records and that one record remained to be processed.  Since that last letter in this matter, we 
have completed our review of the one remaining record referenced there.  The record is enclosed here in 
full. 
 
 For your information, Congress excluded three discrete categories of law enforcement and 
national security records from the requirements of the FOIA.  See 5 U.S.C. § 552(c).  This response is 
limited to those records that are subject to the requirements of the FOIA.  This is a standard notification 
that is given to all our requesters and should not be taken as an indication that excluded records do, or do 
not, exist. 
 
 Your attorney may contact Assistant United States Attorney Tabitha Bartholomew at 202-252-
2529 or at Tabitha.Bartholomew@usdoj.gov to discuss any aspect of your requests.  Additionally, you 
may contact the Office of Government Information Services (“OGIS”) at the National Archives and 
Records Administration to inquire about the FOIA mediation services they offer.  The contact information 
for OGIS is as follows: Office of Government Information Services, National Archives and Records 
Administration, Room 2510, 8601 Adelphi Road, College Park, Maryland 20740-6001, e-mail at 
ogis@nara.gov; telephone at 202-741-5770; toll free at 1-877-684-6448; or facsimile at 202-741-5769.  
 
 Although your request is the subject of ongoing litigation, and administrative appeals are not 
ordinarily acted upon in such situations, I am required by statute and regulation to inform you of your 
right to file an administrative appeal.  You may administratively appeal by writing to the Director, Office 
of Information Policy (“OIP”), United States Department of Justice, 6th Floor, 441 G St. NW, 
Washington, DC 20530, or you may submit an appeal through OIP’s FOIAonline portal by creating an 
account on the following web site: https://foiaonline.regulations.gov/foia/action/public/home.  Your 
appeal must be postmarked or electronically transmitted within 90 days of the date of my response to your 
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Office of Legal Counsel 
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request.  If you submit your appeal by mail, both the letter and the envelope should be clearly marked 
“Freedom of Information Act Appeal.” 

Sincerely, 

Jared Kaprove 
FOIA and Records Management Attorney 

Enclosure 

cc: Tabitha Bartholomew, Assistant U.S. Attorney 
U.S. Attorney’s Office for the District of Columbia 
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Mr.; Usan .
Mr. L abert 
Mrs. Gauf /

MEMOANDONOR TAi RilOPAM.E 4( J tEN. p8S itII

This is in respose to your min ra at arch 29, 1971,
in bLch you ask for a legal optatea uo enrst the statns of
the civil rights of Civil War General Robert , tee. --pefi-
cally, you ask (1) whether the Act of Jmne 8, 189 (30 Stat.
432, 5 U.S.C. 1S, spealed by Pb. L. 49554, 80 Stas 758)
restored potbluusly the cvil rights of General Lee, (2)
hether a presidential pardon tnder. Article Il, section f$-o

the constitution is available is vims of the provisions of
section 3 of the Fo urteenth Amdment, and, neuslft it is,
hether it can be granted posthusly, set (3) vbether pxe-

vious Coagressional atteWpts to rstore the Geaeral's civil
r: rts failed for reas s otlher tan politioal support

0g the bai of the discusion that folls, I ei cfnR
etdet that (1) the act of Jugn , .1898, tg5, r#mi4& dies
abilities imposed by section 3 of the fourteenth At,
wa iant to apply only to participate lU the Civil W'r ho
were stil l vin at the tii of its passage (2) she dia-
aIlities that attach by virtue of antis 3 ot the tourteth

eda cannot be removed by the emserawe of the ssiAdnt's
pardea po ur urt Article II, section 2 of the Constitution,
I3 assr to your tniry cocetia athe faiLrs of: legais
tioc to restore poetbiusly General Lao's civil rts, it
appears that two bills that would have rem ed the disabit-
ties imposed by section 3 of the yourteenth Amdmeiat (S.J.
Rset 34, 65th Cong*, lst sass., and L.SO 589, 8tth Caig.
lst sese.) 'Wre qtrodoued ad rferred to the respective



coal cns o th JuUcvtry but areived n t rther attestion.
e lnforntiatiIs a Uble to sto *y no actio na t

Congressionl eate 'prior to th presataton of the
Y &rtsuth t to the State s to make it cvle that

the disabilities iqmosd by sectio o we w t to be teenao
fra he pardon Awtoeri n of the Presl et. 1 *4*

cosett a the ejnct Itas qumstioned tOe view that the
disabilities of section 3tea -be redi dt ote tbm the
xannerw "Lt -to theo lant eae, of th at un. LI

ineethe aho of the nt +coprtxhofl book t the.
eaject satesx that tin Last tad tos tcoplte Viaat l .aty

jrn te liy fl~eldant j ohn . a Decmer f21, 184* pssft to
his const twPtiana sadao pmwj b/ad sOffert the dile-
Obilitieiqod by mection 3 of tn Yrt eth t#

Mtih bean ratfid th xpain 4tzly. Sp"Intealy b
states in tin case tf Genra as follows 4

"The Uaera l (Leci still rewebed n ea mui
JObAsn's %udfa nasWty a Caits.# £ny, 26,

oa rr person rts nic4. dlstbU ed dx the Isu
provi.i.. puiulast fo suprift t rebellon;

was reieed tita tq thlis4t ole

X~ I- .s71 ii. Glob.$9c £ ., Jlet 6"es, *14-fl.4
SnW also "*o 5. b ta ta accPey1 tat.

c1 This a ety in the EO & rOf a ro MCLt ra4d AS folowesZ
a1Jrtouditi=onallsc without rtvw'ttin, to al

sdto every penan,* who directly or 141r Oczly x Par-s
ticipated in th late aixr~mta or r oto eellueio a
ftall dto end nt (or the alin of treason
4641"t th IOted State..

ia~ge~=a~~~r sl~1 seE~~% tLrE cs~~tsiS~rQ~r. isi~r



which became part of the Constitution on July 26,
168." Emphasis addad.) (Footnote Emitted.) Af

Thus, when General Lee died on Otober 12, 1870, his civil
rtghts bad been -atored to the full extent of the Presidential
pardoning power, and, since the Congress had not acted to re
move the disabiltties of section 3 of the fourteenth Aed t,
he died possessed of them.

The meost convincing statement on the scope and purpose of
section 3 of the Fourteenth Amendment and its relation to the
Presidential pardoning p wer is fournd in Jfales C. flaie's
Tenty Years of Consees. Spec ifcafly, Mr. Slant, who was
a meer of the House of Representttves during the consideraw
t ion of the Fourteenth At, states as follows;

In the course of the discussion M t. Dooltttle ha
moved tha t in imposing poltical dsabi it, those
should be e epted ~ho have duly received pardon and

.anesty under tch Ce9ontitvtion and laws." Re had just
admitted the broadest pottsle power of a Coastitu-
tional amendment duly adopted, and, recognizig that
the a nt as it stoad would certainly iaclude those
who had received pardon from the President , desired to

verat that rrult. eis mt a Tul very briefly de-
bated and on call of the ayes and eS receied only
ten votes. The effect of thi, vote unmistakably settled,
in the judkget of the l-nk~b ing power of the ves~rent,
that the operation of the Fourteenth Amendment would sot
in the least degr he affected by the President' s pardon.
Before the proposed arm t of Mr. Doolittle, Mr. $alse
bury had tested the sense Eof the Senate practically on the
sae point, by ing to make the clause of the amenPdnt
read thus: Congress my by a vote of twro hirds of each
Rouse and the President say by the exercise of the pardon-
In& pawer, remove such disabittins; but it was rejected
by a larse majority, and every proposition to permit the
pardon of the President to a~tect the dtsablities pre-
scribed by the Fourteenth Amndment as ny way whatever
we promptly overrled.

rDris adnand Anety Under Lincoln and Jotnsoan-he
Restoratin of the Confederates to Their fights and Prtvilekes,
1861488, 1953, p. 127.
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As a result of this decision, Southe n Men who,
uMder the ou rteent Aa nt, had incurred 4dis
Abilities by reason of participation in the Robellion,
coulda not assume N office tnder the NatiBna Gverment
until te isailiers hou be rt e by a vote
of two-thirds of the Senate ad ose of Rersenta-
ties even though they had previouuly been adtteed
by the Prestdent. The la age of the msade the
very careful oen in which the tense was expressed,
appeared to leave no other aesotg possible, and the
intention of legihlators was definitvely established
by the maative votes already referred to. The Inten-
tion indeed was in no wine to interfere with the pardon
of the President, leavin to that its fu scope in the
remission of penalty which it secured to those n4 aged
in the Rebellion. The portinet clause of the Four*
teenth Amdment was rearded as merely presc ribn a
pualif ation for office, and the Constitutional lawyers
considered it to be within the scope of the amtn
power as mch as it would be to chan e the ae at which
a aitizen would b elilbt to the Senate or .ouse of
RepresentAtives.," (Footnote omitted. Italics awe of
the author.) j/

This passage makes it clear that the President is without
power to rewve the disabilities created by section 3 of the
Fourteenh Amdment. Thus, in view of the fact that President
Johnson pardaed General Lee in Deceber 186$ to the full ex-
tent of his power, it is y conclusion that Ceneral L" did not
die possessed of any disabtity fre which President ixon could
now pardon him.

11

Before the passage of the Act of June S, 1898, numrous
iadividuals had the disabilities of section 3 re moved by private

Silain tars of Cress 184, pp. 211-212. The
and t proposed by Senator oolitt was ebaed a p. 2918
2921, Con. Globe, 39th Con., let sess.
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letastive act. 6/ taowver, several general bills that would
have remoed all sectioan 3 disabiltties were introdced durita
the early 1890's, tut each fell short of the necesary two-
thirds vote. V/

In response to your inquiry, there is so indication to
the l0Islative history or the language of the Act of 1898
that Cogress tended a retroactive applicatioa of the law
to deceaIed individuals that would have remoed the dis4abli-
ties cr ated duriag their lives by section 3 of the ourrteenth
Amendmt. Spect ally, the Act provided:

'the disability imposed by section three of the
fourteenth anndsent to the Constitution of the
United Strates is hereby removed." 30 Stat. 432.

It to doubtful that this wording was mant to have any poat-
homous effect, and the legislative hitory supports this #on-
clusion.

The h use Report speaks in broad generalities of the ne-
cessity to heal the nation cmpltely by removing once ta for
all the disabilities attachitg to participation in the Civil

ar. Altough there weOre allusions to the n fortmaate ne-
cessity for and the nature of the section 3 disabilities, thelanJuage of the Report speaks in terms of "., .. those once
engaged in rebellion , . befor they all pass away . . . and
while soe of them are left, to remove the disability . . . $1

§ /. at 212, footnste I.

1 See Dorri, supra, 370-382. These pages contain a recitation
of the history ad reasonf fo faitu e of each bill,

81 a.R. Rept. So. 1407, 5th Cong., 2d seas,. pp. 4-7.

Sd. at s, 6. "It is to be reretted that it vas ever in
ioe tnd of any person that such extre me" sures, w~ necessary."
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, For thi reaso it is difficult to ar~ue that the act a
v to pr to apl o to those who had did before t

as, of th 4t. And in say event the President has no
powr to rnwe section 3 ditsabilities.

eause I have€ c drlued tt Gefral Le die. with no
dtnb lity whch is subject to the power o the residedt to

pardon, I have not discussed whether the pardm per way be
eercited safter a person's death. The appucable law U dI-
cssed in a pXavous mesorandum of this OffOie, a copy of

which ts attached. Althoi4 Chie Justice Marshall a eharz«
acterfted the 4paro as . the na tr of a deed requir g a-
ceptase to be affective, it way be that th Pr ident, if he
so dumired, could ezerise the pardon powe posthumously.
WhilZe acceptae would, of cuetr, be a prerequisite to in-
vokins the benefits of a pardon in a ourt of law, it wold
not seem ueessary to clear the tood ae a a decead person.
In effect, this would be a cer em ial pardon such as you aluded
to in yor meorandum, although there would appea tobe no 0-
casl or even sch a pardon in eneal Lee's case sime he
ha already been pardoned t* the full *ten o Article Ii.

William R. Maqutat
sistnt Attorne General
Office of Lej-al Counsel

Attachmnt
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