


enclosed. Exemption 6 pertains to information the release of which would constitute a clearly
unwarranted invasion of the personal privacy of third parties.

OPR conducted a search and located 6 pages responsive to Part 5 of your request. OPR
has determined that these 6 pages are appropriate for release in full, copies of which are enclosed.

Although I am aware that your request is the subject of ongoing litigation and that appeals
are not ordinarily acted on in such situations, | am required by statute and regulation to inform you
of your right to file an administrative appeal with the Office of Information Policy.

Sincerely,

Carmen Smith Carter
Assistant Counsel for the
Freedom of Information and Privacy Acts

Enclosures

cc: Taylor Pitz
Federal Programs Attorney

*

For your information, Congress excluded three discrete categories of law enforcement and national security
records from the requirements of the FOIA. See 5 U.S.C. § 552(c) (2006 & Supp. IV 2010). This response is limited
to those records that are subject to the requirements of the FOIA. This is a standard notification that is given to all
our requesters and should not be taken as an indication that excluded records do, or do not, exist.
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U.S. Department of Justice

Office of Professional Responsibility

950 Pennsylvania Avenue, N.W., Suite 3266
Washington, D.C. 20530

b) (6

Dear (K9]

This is in response to your letter to Attorney General William P. Barr, dated
January 21, 2020, in which you complained that Attorney General Barr has failed to file judicial
misconduct complaints against Chief Justice John Roberts and other federal judges. Because your
letter referenced potential misconduct by the Attorney General, it was referred to this office for
review.

The Office of Professional Responsibility (OPR) has jurisdiction to investigate allegations
of professional misconduct involving Department of Justice attorneys that relate to the exercise of
an attorney’s authority to investigate, litigate, or provide legal advice. The Attorney General has
wide discretion to initiate or decline investigations or to file complaints against federal judges.
Generally, OPR does not investigate the exercise of that discretion. We have carefully reviewed
your letter and accompanying materials, and we have concluded that no action by this office is
warranted.

We regret that we can be of no further assistance to you.

Sincerely,

Jeffrey R. Ragsdale
Acting Director and Chief Counsel



Department of Justice

CITIZEN MAIL

CONTROL SHEET
DATE OF DOCUMENT: 1/21/2020 WORKFLOW ID: 4381289
DATE RECEIVED: 1/27/2020 DUE DATE: 5/19/2020
FROM: b) ( ( ;
TO: AG
MAIL TYPE: Citizen
ACTIONTO: OPR

SUBJECT:






































































































Department employees must report “any evidence or non-frivolous allegation of
misconduct” to their supervisor. An employee may also refer the allegation directly to OPR.
Supervisors are required, in turn, to report any evidence or non-frivolous allegation of serious
misconduct to OPR. If the supervisor participated in the alleged misconduct, however, he or she
must refer the matter to a higher-ranking official for review. Employees and supervisors are
encouraged to contact OPR for assistance in determining whether a matter should be referred to
OPR.

Reporting Allegations of Misconduct During the Course of Judicial Proceedings

All judicial findings of attorney misconduct must be reported to a supervisor and to OPR,
regardless of whether an attorney or supervisor agrees with the findings or considers them to be
serious. Any statement by a judge or magistrate judge indicating that a Department attorney has
engaged in professional misconduct, and any indication by a judge or magistrate judge that the
court is taking under consideration an allegation of professional misconduct, must be reported to
a supervisor. The supervisor must, in turn, report to OPR “any evidence or non-frivolous
allegation of serious misconduct.”

Except in extraordinary cases, judicial findings of misconduct are investigated by OPR
without awaiting the outcome of further judicial proceedings. Thus, findings of misconduct
must be reported to OPR regardless of whether an appeal is contemplated or has already been
taken.

The Review of Misconduct Allegations

OPR receives allegations against Department attorneys from a variety of sources,
including U.S. Attorneys’ Offices and DOJ litigating components, private individuals and
attorneys, defendants and civil litigants, other federal agencies, state and local government
agencies, judicial and congressional referrals, media reports, and self-referrals. OPR also
regularly conducts searches of legal databases to identify opinions containing judicial findings of
misconduct against Department attorneys.

OPR reviews each allegation and determines whether further review is warranted. The
determination whether to close the matter or to obtain more information about the allegation is a
matter of investigative judgment and involves many factors, including the nature of the
allegation, its apparent credibility, its specificity, its susceptibility to verification, and its source.
The majority of complaints received by OPR are determined not to warrant further review
because, for example, the complaint is frivolous on its face, is outside OPR’s jurisdiction, or is
unsupported by any evidence. In such cases, OPR will close the matter without informing the
subject attorney of the complaint.

When OPR needs more information to resolve a matter, OPR will initiate an inquiry. In
such cases, OPR may request additional information from the complainant or from the subject
attorney. Most inquiries are closed with no misconduct findings.



In cases that cannot be resolved based solely on the written record, OPR ordinarily
initiates an investigation, which includes requesting and reviewing relevant documents and
conducting interviews of witnesses and the subject attorney. The decision to conduct an
investigation does not give rise to a presumption of professional misconduct. OPR makes
misconduct findings only after conducting a full investigation.

Even if the subject attorney resigns or retires from the Department during the course of an
investigation, OPR ordinarily completes the investigation in order to better assess the litigation
impact of the alleged misconduct and to permit the Attorney General and Deputy Attorney
General to assess the need for changes in Department policies or practices. In certain cases,
however, the Office of the Deputy Attorney General will approve termination of such
investigations if it is in the best interest of the Department.

The Investigative Process

OPR's inquiries and investigations involve a wide range of allegations, and the
investigative methods used vary accordingly. In many cases, OPR initiates an inquiry because
more information is needed to resolve the matter. In such cases, the first step is usually to
request a written response from the attorney against whom the allegation has been made.
Requests for written responses must be answered promptly and thoroughly.  Supporting
documentation and other relevant material should be included with responses, and other
individuals with relevant information should be identified. However, the subject attorney
should not interview other witnesses or ask them to prepare affidavits or written statements. In
addition, the subject attorney’s written response should not be edited or revised by any other
Department attorney or official. If an attorney’s trial schedule or other commitments preclude a
timely response, an extension of time may be obtained by contacting OPR.

In requesting a written response, OPR asks the subject attorney to provide pertinent
information regarding his or her professional background and experience, including his or her
length of service and positions held with the Department. In order to determine what state bar
rules may apply, OPR also asks the subject attorney to list each jurisdiction in which he or she
maintains bar membership, regardless of his or her category of membership (e.g., active, inactive,
associate, or some other membership category).

If OPR determines based on its review of the record that there is no reasonable likelihood
of a professional misconduct finding, the subject attorney and the United States Attorney or
component head are notified that further inquiry is unwarranted, and the matter is closed.

In cases that cannot be resolved based on a review of the written record, OPR initiates an
investigation of the alleged misconduct. Interviews are ordinarily conducted by two OPR
attorneys. The interview of the subject attorney is transcribed by a court reporter, and the
interviews of other witnesses are digitally recorded. Neither the subject nor a witness is
permitted to record the interview. Co-workers are not permitted to attend interviews.

Following preparation of the transcript, the subject attorney will be given an opportunity,
pursuant to a confidentiality agreement, to review the transcript and, if necessary, submit a



supplemental written response. A confidentiality agreement signed by the subject attorney
requires that all copies of the transcript be returned to OPR.

All Department employees have an obligation to cooperate with OPR investigations and
must respond to questions posed during the course of an investigation upon being informed that
their statements will not be used to incriminate them in a criminal proceeding. Employees who
refuse to cooperate with OPR investigations may be subject to formal discipline, including
removal. See Attorney General’s April 12, 2002 Memorandum, “Duty to Report Misconduct
and Cooperate with Investigations.”

Assistance of Counsel

The majority of OPR investigations are administrative in nature, and employees are not
entitled to counsel as a matter of law. However, counsel may be permitted if counsel does not
interfere with or delay the interview. Counsel must be actually retained by the employee as a
legal representative, not as an observer. Counsel is not permitted access to certain confidential
criminal investigative information and may not be permitted access to grand jury information.

Post-Investigation Procedures

At the conclusion of the investigation, OPR prepares a report of investigation in which it
makes findings of fact and reaches conclusions as to whether the subject attorney committed
professional misconduct. OPR may find the subject attorney committed professional
misconduct by: (1) intentionally violating a clear and unambiguous obligation or standard
imposed by law, applicable rule of professional conduct, or Department regulation or policy; or
(2) recklessly disregarding his or her obligation to comply with that obligation or standard.
OPR may also find that the attorney exercised poor judgment, made a mistake, or acted
appropriately. A poor judgment finding may lead to disciplinary action; a mistake finding does
not.

Once OPR completes its report of investigation, the subject attorney and the United States
Attorney or component head are officially notified of the results of the investigation. If OPR
determines that the subject attorney committed professional misconduct, prior to issuing a final
report, the subject attorney, pursuant to a confidentiality agreement, and the United States
Attorney or component head may review the draft report, comment on the factual findings, and
offer arguments as to why OPR should alter its conclusions. OPR will consider the comments
and incorporate them into the final report, to the extent OPR considers it appropriate.

OPR may include in its report information relating to management and policy issues
noted in the course of the investigation for consideration by Department officials.

Pursuant to 28 C.F.R. § 0.39a and OPR’s routine uses under the Privacy Act, OPR also
notifies the complainant of the results of the investigation.



Departmental Review of OPR Misconduct Findings

In December 2010, the Department established the Professional Misconduct Review Unit
(PMRU) to review OPR misconduct findings in matters involving Assistant United States
Attorneys and Criminal Division attorneys. In 2015, the Department extended the jurisdiction of
the PMRU such that it now reviews OPR’s misconduct findings relating to nearly all Department
attorneys. The PMRU does not review poor judgment findings, which are referred to the United
States Attorney or component head for appropriate action. The PMRU will review poor
judgment findings, however, if they are closely related to a misconduct finding made by OPR.

When OPR determines that an attorney who falls within PMRU’s jurisdiction has
committed professional misconduct, OPR provides its report of investigation directly to the
PMRU for review without making a disciplinary recommendation. OPR also will provide the
report of investigation to the subject attorney and the United States Attorney or the component
head.

If the PMRU determines that OPR’s misconduct findings are not supported by the
evidence, it refers the matter to the United States Attorney or component head for action
consistent with the PMRU’s determination. The PMRU’s determination is the Department’s
final ruling on the matter.

If the PMRU determines that OPR’s misconduct findings are supported by the evidence,
the PMRU makes a disciplinary proposal. The PMRU seeks input from the United States
Attorney, and the Executive Office for United States Attorneys, or the head of the Criminal
Division regarding any applicable Douglas factors, which must be considered in determining the
appropriate disciplinary action.' The subject attorney then has an opportunity to provide an oral
and written response contesting the proposal for discipline and its basis to the PMRU deciding
official before discipline is imposed.

In matters resulting in the issuance of a reprimand, a PMRU attorney issues the
reprimand, and the Chief of the PMRU serves as the grievance official. In matters resulting in a
suspension of 14 days or less, a PMRU attorney generally serves as the proposing official; the
PMRU Chief serves as the deciding official; and the Office of the Deputy Attorney General
serves as the grievance official. In matters resulting in a suspension of more than 14 days, a
PMRU attorney generally serves as the proposing official; the PMRU Chief serves as the
deciding official; and the subject attorney may appeal the decision to the Merit Systems
Protection Board (MSPB).

When OPR concludes that a subject attorney engaged in professional misconduct but the
attorney is not employed in a component that falls under the jurisdiction of the PMRU, OPR
recommends a range of discipline. The recommendation is not binding on the management

' The Douglas factors are all of the mitigating and aggravating factors, as set forth in Douglas v.

Veterans Administration, 5 M.S.P.R. 313 (1981).



officials responsible for imposing discipline. However, if an official decides to impose
discipline that is outside the range of discipline recommended by OPR (whether harsher or more
lenient), the management official must notify the Office of the Deputy Attorney General before
implementing that decision.

Referral of Misconduct Findings to Bar Disciplinary Authorities

At the conclusion of the disciplinary process, OPR will notify state bar authorities of
misconduct findings that involve the violation of a bar rule. When the PMRU upholds an OPR
finding of professional misconduct based on the violation of a state bar rule, OPR will, at the
PMRU’s request, notify state bar authorities of the misconduct finding within 30 days of the final
disposition of the matter by the PMRU.

Routine Uses of Investigative Information

In addition to the internal uses by Department officials, OPR’s findings may be
disseminated for the routine uses published at 76 Fed. Reg. 66752 (10/27/11). These uses
include disclosure to other government agencies and officials for law enforcement purposes; to
individuals or agencies in order to elicit information relevant to the investigation or another
pending proceeding; to a court, grand jury, or regulatory or administrative agency; to other
federal agencies when requested in connection with the hiring or retention of an employee, the
issuance of a security clearance, or the investigation of an employee; to complainants to inform
them of the results of OPR’s review of their complaints; and to the subjects of an inquiry or
investigation.

OPR Review of Proposals to Refer Non-DOJ Attorneys to Bar Disciplinary Authorities

Pursuant to Section 1-4.150 of the USAM, allegations of misconduct by non-DOJ
attorneys and judges must be reported to OPR for a determination of whether to report the
allegations to appropriate disciplinary officials. The Department has established a protocol that
accommodates the Department attorney’s obligation to report the unethical conduct of an
attorney to state bar disciplinary authorities, and the interest of the Department in protecting
confidential information. See USAM § 1-4.150; 28 C.F.R. § 0.39(a) (9); ABA Model Rule 8.3(a).
OPR will determine, in conjunction with the Department component that referred the matter to
OPR, whether to report the allegations of unethical conduct of the non-Department attorney or
judge to the appropriate disciplinary authorities.





