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 But given the possibility that both cases will stand, and in light of discussion at the 
Commission’s executive session of July 11, we have been considering options for changes to the 
Commission’s procedures around voting, statements of reasons, and file closing that conform 
generally to the opinions while preserving Commission flexibilities to the maximum extent 
possible. 
 
 The balance of this memorandum presents a number of options we have considered, 
along with the pros and cons we have identified for each.  They are not presented in any 
particular order.  Additionally, while it sets forth those options that we have currently identified, 
there could be others. But of those we have identified, OGC recommends that the Commission 
pursue the option listed below as Option 4A, for the reasons set forth at the end of the 
memorandum.   
 

(b) (5)

(b) (5)

(b) (5)
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(b) (5)
(b) (5)
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OPTION 4A: VARIATION ON OPTION 3 

HOW IT WOULD WORK:  , the Commission would vote to “close the file 
effective 30 days after certification of the vote to do so,” and commissioners would use the 30 
days to complete any required SORs.  Notifications – with SORs, if they were ready – would go 
out at 30 days.  The difference is that ALT would begin preparation of the file immediately upon 
completion of the vote, rather than waiting for notifications to go out and for the 30-day clock to 
start under the regulation.  Thus, , at 30 days the file would close and notifications 
would go out; but the file would be publicly released at that time as well. 

  

(b) (5)

(b) (5)

(b) (5)

(b) (5)
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PROS: 

                * , there would be some flexibility for the Commission to continue to 
seek consensus after an initial split vote, but not as much .  Here, too, there would 
be ample space for any necessary votes to correct errors without the need to reopen the file.   

                *As noted, voting to close the file effective on a particular date certain in the future is 
not unprecedented 

                *Because all documents would go public at the same time, only 30 days after the final 
vote, there would be greater incentive for Commissioners to have statements ready to release 
with the rest of the public file at the 30-day mark. 

                *The release of SORs would be both reasonably soon after final substantive action and 
contemporaneous with the actual closing of the file, which in combination might go much of the  
way to addressing the End Citizens United court’s concerns. 

                *Public release of the case outcome is in the hands of the Commission, not in the 
hands of prior-notified complainants/respondents – eliminating the awkwardness of 
Commissioners being asked by the press to discuss cases that are closed but not public. 

CONS: 

                *This option would require modification of ALT procedures for starting, and timing, 
release of the public record based on something other than the vote to close the file and/or 
mailing of notification letters. 

                *The simultaneous release of notifications to complainants/respondents and of the 
whole file to the public would mean that some complainants/respondents will first hear of the 
outcome of their case from the press, rather than the agency.  When this has happened in the 
past, some have been quite upset.   

(b) (5)

(b) (5)
(b) (5)

(b) (5)

(b) (5)
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(b) (5)
(b) (5)
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WHY WE ENDORSE OPTION 4A 

 As noted, option 4A would substantially address the D.C. Circuit’s concerns by ensuring 
the completion and release of Commissioners’ statements of reasons both reasonably soon after 

(b) (5)
(b) (5)
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final Commission action and contemporaneously with the formal closing of the file.  Assuming 
notifications were made at that time, complainants would have a full 60 days with the SORs to 
consider whether to file suit.  To the extent that the End Citizens United court was concerned 
with any perceived “jamming” of potential plaintiffs, that concern would be completely 
addressed. 

 Option 4A would also provide room, but not unlimited room, for genuine attempts to 
reach consensus after a split vote.  It does leave open the question of what happens if a vote to 
close the file fails  

  However, statements by commissioners indicate 
that is not likely to happen again in the near future.  Setting aside what is likely, for now at least, 
a hypothetical problem seems to us preferable to some of the other solutions that would require 
either a rulemaking or for the Commission to ignore part of one of its regulations  

 

 Also as noted, option 4A would eliminate the problem of complainants or respondents 
discussing their outcomes with the press 30 days prior to the release of the public file.  In the 
view of the Press Office, with which we consulted, simultaneous notification to the parties and 
the public would be fairer to all and would promote confidence in the Commission’s 
enforcement process as a whole by enabling informed public consideration of the disposition at 
the time any party is notified of it. 

 Finally, option 4A would require no additional formal action by the Commission other 
than accepting this recommendation.  Implementation could be accomplished almost entirely at 
the staff level.  OGC Enforcement would simply incorporate the delayed effective date into its 
recommendations.  Enforcement, ALT and Public Records would have to develop procedures to 
coordinate simultaneous release of notification letters and the public file, but we believe that 
could be accomplished without great difficulty.  We further recommend that implementation take 
place “at the appropriate time” because immediate implementation may or may not be 
appropriate  

 

RECOMMENDATION 

 Direct the Office of General Counsel and the Public Records Office to proceed, at the 
appropriate time, to implement Option 4A of this memorandum. 

 
 
 

(b) (5)

(b) (5)

(b) (5)

(b) (5)
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) 
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Agenda Documents No. X23-33 and  
No. X23-33-B 

 
CERTIFICATION 

 
 

I, Vicktoria J. Allen, recording secretary of the Federal Election Commission executive 

session, do hereby certify that on January 09, 2024, the Commission took the following actions 

in the above-captioned matter:  

2. Passed by a vote of 4-2 to: 

Direct the Office of General Counsel and the Public Records 
Office to proceed to implement option 4A of the Office of General 
Counsel’s memorandum dated August 15, 2023 (Agenda 
Document No. X23-33). 

 
Commissioners Broussard, Cooksey, Lindenbaum, and Weintraub voted affirmatively for 

the decision.  Commissioners Dickerson and Trainor dissented. 

 
 

 

(b) (5)

(b) (5)
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  Deputy Secretary of the Commission 

 
 

Vicktoria J Allen
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