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Although I am aware that your request is the subject of ongoing litigation and that appeals are 

not ordinarily acted on in such situations, I am required by statute and regulation to inform you of your 
right to file an administrative appeal with the Office of Information Policy. 

 
Sincerely, 

 
 

 
Margaret McCarty 
Senior Associate Counsel 

 

Attachment:  F22-00034 Processed and Produced Page Counts Chart 

cc: Taylor Pitz, Trial Attorney 
 Federal Programs Branch 
 Civil Division 
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† For the February 2023 interim response, 62 of the 66 pages produced were discovered to be nonresponsive post-
production, but are counted here as part of the total number of pages actually produced (and processed). 

Attachment 
F22-00034 Processed and Produced Page Counts Chart 

Interim/ 
Monthly 
Interim 

Bates Nos. No. of 
Pages 
Processed 

Blank, 
Duplicate, 
Non-
responsive 
Pages 

Produced to  
Sus=S 
Consult=C 
Referral=R 
Withheld in 
Full=WIF 

No. of 
Pages 
Produced 

Pages 
Produced 
and 
Processed 

Prioritized, Referred Judges 
FEB 2023 1-66 66 62 S=4 66 66† 

MAR 2023 67-283 217 0 

S=1 
R=137 (EOUSA) 
R=73(FBI) 
WIF=6 

217 217 

3rd Interim  
(Jan 29, 
2024) 

284-491 614 406 

C=1 (EOUSA, 
CRM, FBI) 
R=182 (EOUSA) 
R=11 (CRM) 
R=14 (FBI) 

208 614 

4th Interim  
(Sept. 23, 
2024) 

492-626 561 426 S=84 
C=15 (CRM) 
C=17 
(CRM,PRAO) 
WIF=19 

135 561 

5th Interim 627-788 168 6 S=11 
C=11 (EOUSA) 
C=2 (CRM) 
R=111 (EOUSA) 
W=27 

162 168 

Non-Referred Judges 
1st Interim 789-872 86 2 C=11 (EOUSA, 

OIG) 
R=64 (OIG) 
W=9 

84 86 

2nd Interim 873-01597 745 20 S=72 
C=32 (EOUSA, 
the OIG, OIP) 
R=1 (CRM) 
R=2 (OIG) 
R=597 (EOUSA) 
W=21 

725 745 

3rd Interim 01598-01644 50 3 S=2 
C=33 (EOUSA, 
USTP, PRAO 
R=11 (USTP) 
W=1 

47 50 
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Complaints of Judicial Misconduct 
1st and Final 
Interim 

01645-01812 203 35 S=95 
C=62 (EOUSA, 
ENRD, PRAO, 
CRM) 
R=11 (ENRD, 
EOUSA) 

168 203 

 Total Produced 1,812  
Total Produced and Processed 2,710 



     
  

    

       

       

    

  
  

     
       

       
    

       

    
       

     
       

    

      
      

    
       

 

                 
             
 

  

 

   

   

     

      

  

    
       

    
    

      

  

  



Another duty matter Thadd.  USA Fein advised me on the phone that he had informed the
Chief Judge of these comments by the Magistrate Judge.  I told him that under the USAM we
needed to go to OPR and ask them to take appropriate action with the proper court
disciplinary officials.  Thanks much Thadd.

Jay

_____________________________________________
From: Fein, David (USACT)
Sent: Monday, December 19, 2011 9:12 AM
To: Macklin, Jay (USAEO)
Cc: Caruso, Patrick (USACT)
Subject: Mag Judge Thomas Smith

Jay,

Per our conversation this morning.

Thank you,

David Fein

<  v. US memo.pdf>>  Case Notes.pdf>>

F22-00034 - 01741

(b) (6) (b) (6)



From: Tyler, Cynthia (SES)
To: Nash, Lauren (USACT)
Subject:  Case Notes
Date: Friday, December 16, 2011 1:59:40 PM

Here’s the case note that I removed from  electronic files—

Lauren called to go over what I remembered re the inappropriate comments by judge
smith during the settlement conf. She has told  and the CT US Atty about the
comments and they will follow-up somehow. The inappropriate comments were:

(1) The discussion that started some of the inappropriate comments was about drug
advertisements that promised all kinds of cures and then, in a low voice, mentioned the
very bad side effects.  This led to a discussion of the drugs for .  Judge
Smith stated that he knew many drs and this led to him getting a pill/pills. 

(2)

(3)
 

(4)  -- paused -- and then said
"January, February, March . . . ."  Clearly this was a joke.

(5) The first instance of inappropriate comments were not .  The judge got off on a
tangent about how smoking isn't really bad for your health and there aren't really any
studies that show that it is.  From there he went to how terrible it was to treat smokers
like outcasts, making them smoke outdoors.  From there he stated, turning to Franks, and
said "remember when the home was the man's home and then it went to "our home," and
now you see these poor men not allowed to smoke in their own homes.  You see them all
over, smoking outside the front door or on the deck outside."

None of these comments were about the case we were there to discuss, which was about a
tear in a man's esophagus caused by anesthesia.

Cynthia L. Tyler

 

 Regional Counsel
 Region 1--Boston

F22-00034 - 01742

(b) (6)

(b) (6)

(b) (6)

(b) (6)
(b) (6)

(b) (6)

(b) (6)

(b) (6)

(b) (6)



 v. U.S.; settlement conference with MJ Smith on 

MJ made several inappropriate comments during settlement conference with opposing counsel
and VA Attorney  present.

Told this joke:  

MJ Smith also said that he missed the days when it used to be the “man’s” house; then it became
“our” house; used to be a man could smoke where he wanted; thinks it is shameful how smokers
are treated, having to stand outside.  He talked about how great smoking was and how studies
showed that smokers can live longer, and they are more sociable. 

I found these statements embarrassing and inappropriate.  My client representative reported the
same. I reported this to my Civil Chief on 12/13/11 and U.S. Attorney on 12/14/11. 

F22-00034 - 01743

(b) (6)

(b) (6)

(b) (6)

(b) (6)
(b) (6)



     
  

    

       

       

  

      
      

    
     

       

      

    

              

  
 

       
      

        
       

            

 

      
      

    
       

 

                 
             
 

  

 

   

   

     

      

  



_____________________________________________
From: Macklin, Jay (USAEO)
Sent: Monday, December 19, 2011 10:07 AM
To: Prisco, Thadd (USAEO)
Cc: Anderson, Thomas (USAEO)
Subject: FW: Mag Judge Thomas Smith

Another duty matter Thadd.  USA Fein advised me on the phone that he had informed the
Chief Judge of these comments by the Magistrate Judge.  I told him that under the USAM we
needed to go to OPR and ask them to take appropriate action with the proper court
disciplinary officials.  Thanks much Thadd.

Jay

_____________________________________________
From: Fein, David (USACT)
Sent: Monday, December 19, 2011 9:12 AM
To: Macklin, Jay (USAEO)
Cc: Caruso, Patrick (USACT)
Subject: Mag Judge Thomas Smith

Jay,

Per our conversation this morning.

Thank you,

David Fein

<  v. US memo.pdf>>  Case Notes.pdf>>

F22-00034 - 01745

(b) (6)

(b) (6) (b) (6)



From: Birney, William J (OPR)
To: Plagenhoef, Ruth (OPR)
Subject: FW: The Magistrate Judge Thomas Smith Matter
Date: Wednesday, January 4, 2012 4:43:36 PM

-----Original Message-----
From: Ashton, Robin (OPR)
Sent: Wednesday, December 21, 2011 10:44 AM
To: Plagenhoef, Ruth (OPR); Birney, William J (OPR)
Cc: Hardy, Lyn (OPR); Weinsheimer, Bradley (OPR)
Subject: RE: The Magistrate Judge Thomas Smith Matter

Thanks so much, Ruth.  That's very, very helpful.

-----Original Message-----
From: Plagenhoef, Ruth (OPR)
Sent: Wednesday, December 21, 2011 9:17 AM
To: Ashton, Robin (OPR); Birney, William J (OPR)
Cc: Hardy, Lyn (OPR); Weinsheimer, Bradley (OPR)
Subject: RE: The Magistrate Judge  Matter

I believe this is the first judge-referral-question that we have had in more than a year.  In the past, I was assigned to
these (after Mary Anne left) and I reported my conclusions to the Deputy.  If we thought a referral was warranted,
Margolis was notified and he approved/disapproved the referral. 

Anyway, I am happy to look at this for you.

-----Original Message-----
From: Ashton, Robin (OPR)
Sent: Wednesday, December 21, 2011 8:41 AM
To: Birney, William J (OPR)
Cc: Plagenhoef, Ruth (OPR); Hardy, Lyn (OPR)
Subject: RE: The Magistrate Judge Thomas Smith Matter

Thanks, Bill.

-----Original Message-----
From: Birney, William J (OPR)
Sent: Wednesday, December 21, 2011 8:10 AM
To: Prisco, Thadd (USAEO)
Cc: Ashton, Robin (OPR); Plagenhoef, Ruth (OPR); Hardy, Lyn (OPR)
Subject: The Magistrate Judge Thomas Smith Matter

Thadd:

Bill Birney, OPR

F22-00034 - 01746

(b) (6)

(b) (5)

(b) (5)
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Memorandum 

 
 

 
 
Subject 

 
Date 

 
Call from ,  to the Hon. Arthur 

Schwab, United States District Judge 

 

 

 
 

October 24, 2019 

 
To 

 
From 

 
  

Assistant United States Attorney 

 
 

Assistant U.S. Attorney 

 

 

 

  

    Re:  United States v.  

 

  

  

  pled guilty on  to two counts of the 

thirteen count Indictment at Criminal No.   The sentencing has been scheduled for  

   

 

On October 23, 2019, I received a call from , the  to the Hon. 

Arthur Schwab, United States District Judge, concerning    advised 

that Judge Schwab had authorized her to tell me and co-counsel, Assistant U.S. Attorney  

, that Judge Schwab was thinking about sentencing  to probation of two years 

with one year of home detention at the sentencing scheduled for .   

also asked whether the United States intended to file a supplemental sentencing memorandum in 

light of the defendant’s health condition.  I advised  that AUSA  had just told 

me that he was unable to attend the sentencing on  and that I would be handling 

the sentencing on behalf of the United States.  I told  that I had to review the file and 

ended the call.      

 

On ,  filed documents from two medical doctors indicating 

that  was post radical prostatectomy to high-grade prostatic carcinoma with a high 

risk of recurrence and may require potential radiation therapy, and that he also suffered from heart 

problems.   
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