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INTRODUCTION 

On June 16, 2017, undersigned counsel for Amicus Curiae scholar Seth Barrett Tillman 

submitted a motion for leave to file an amicus brief on behalf of Tillman [ECF No. 37] in 

support of the Defendant, which the Court granted on June 28, 2017 [ECF No. 39]. On August 

11, 2017, several Legal Historians filed a motion for leave to file an amicus brief in support of 

the Plaintiffs [ECF No. 70], which this Court granted on August 15, 2017 [ECF No. 73].1  

RELEVANT FACTS 

The Legal Historians allege that Tillman’s “brief overlooks a key Hamilton manuscript 

that undercuts its thesis and belies its description of archival material” [ECF No. 70-1, p. 22 

n.80]. Counsel for Plaintiffs has endorsed this allegation. Because the authenticity and 

provenance of this document bears directly on the question of whether the President holds an 

“Office . . . under the United States,” and on the meaning of the Foreign Emoluments Clause, 

Tillman and proposed amicus JEP respectfully request leave to respond to this allegation. The 

proposed response, along with supporting Exhibits A–R, which are attached hereto as Exhibit 1, 

demonstrate that the Legal Historians are plainly wrong. The so-called “key Hamilton 

manuscript” was not signed by Alexander Hamilton, but rather is a scrivener’s copy drafted a 

generation later.  

CONCLUSION 

 For the foregoing reasons, the Court should enter an order authorizing the Clerk of the 

Court to file in the record the response brief and supporting Exhibits A–R. 

 
 
 

                                                 
1 Tillman and proposed amicus curiae Judicial Education Project (JEP) are filing contemporaneously herewith a 
motion for leave for JEP to appear jointly with Tillman as amici curiae, and for JEP to join in the amicus brief 
previously filed on behalf of Tillman [ECF No. 37].   
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In 1792, Alexander Hamilton was directed by the Senate to provide a list of the 

“emoluments” of “every person holding any civil office or employment under the United States.” 

He sent a response in 1793, which we refer to as The Complete Report. It did not list the 

President, Vice President, or other elected officials. The 1793 Complete Report is a 

contemporaneous construction of substantially the same language at issue in the Constitution’s 

Foreign Emoluments Clause. There is a second document: The Condensed Report. That 

document was drafted based in large part on The Complete Report. The Tillman Amicus 

(“Amicus”) brief explained that this latter report was not signed by Alexander Hamilton, it was 

not dated, and it was drafted by an unknown Senate functionary. In other words, its precise 

provenance remains unknown in the sense that we simply cannot identify the specific person 

who drafted it.  

The Brief of Amicus Curiae by Certain Legal Historians contends that Tillman’s “brief 

overlooks a key Hamilton manuscript that undercuts its thesis and belies its description of 

archival material.”1 The Legal Historians allege that that The Condensed Report was signed by 

Hamilton and it is equally authentic with the original document, The Complete Report.2 The 

Legal Historians Brief is plainly wrong. The Condensed Report is nothing more than a 

scrivener’s copy of The Complete Report, drafted after Alexander Hamilton’s death. In ruling on 

whether the President holds “Office . . . under the United States,” this Court should rely on The 

Complete Report, which was signed by Hamilton, and not the unsigned and undated Condensed 

Report. 

                                                 
1 Docket Entry #70-1 at 22 n.80. The Legal Historians include: Professor Jack N. Rakove (Stanford University, 
Department of History), Professor Jed Handelsman Shugerman (Fordham Law School), Professor John Mikhail 
(Georgetown University Law Center), Professor Gautham Rao (American University, Department of History), and 
Professor Simon Stern (University of Toronto). 
 
2 Id.   
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I. The Complete Report Was Signed by Alexander Hamilton 

In 1792, the Senate issued an order directing President Washington’s Secretary of the 

Treasury, Alexander Hamilton, to draft a financial statement listing the “emoluments”3 of “every 

person holding any civil office or employment under the United States.”4  The Senate order’s 

“office or employment under the United States” language is at least as wide, if not substantially 

wider, than the Foreign Emoluments Clause’s “Office of Profit or Trust under [the United 

States]” language. Hamilton took more than nine months to draft and submit a response, which 

spanned some ninety manuscript-sized pages. The document included appointed or 

administrative personnel in each of the three branches of the federal government, including the 

Legislative Branch (e.g., the Secretary of the Senate and Clerk of the House and their staffs) and 

also the clerks of the federal courts.5 Amicus refers to this document as The Complete Report.6  

Hamilton’s carefully worded response, which the editors of the Papers of Alexander Hamilton 

                                                 
3 Consistent with the longstanding interpretation of “emoluments,” Hamilton’s Complete Report listed only the 
“compensation or pecuniary profit derived from a discharge of the duties” of the listed officers. See Hoyt v. U.S., 51 U.S. 
(10 How.) 109, 135 (1850) (emphasis added). Contrary to the plaintiffs’ anachronistic attempt to redefine this term, 
Hamilton’s report did not list financial gain arising from private business transactions, precisely because they are not 
“emoluments.” Here, the language of “emoluments” is expressly tied to “office” and “employment.” Indeed, this is 
how the word was most commonly used at time of the ratification. See James Phillips & Sara White, The Meaning of 
Emolument(s) in 18th-Century American English: A Corpus Linguistic Analysis, 59 So. Tex. L. Rev. __ 
(forthcoming 2018), https://ssrn.com/abstract=3036938. 
 
4 1 Journal of the Senate of the U.S.A. 441 (1820) (May 7, 1792 entry) (emphasis added), bit.ly/2rQswt8.  
 
5  See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under the United States (Feb. 
26, 1793), in 14 The Papers of Alexander Hamilton (“PAH”), 157, 157–59 (1969). 
 
6 The Transmittal Letter of The Complete Report appears at Exhibit K and at http://bit.ly/2xkY1Pc. The Cover Letter 
of The Complete Report appears at Exhibit L and at http://bit.ly/2fj6IQ0. Annexes I, II, and IV-XVIII of The 
Complete Report appears at Exhibit M and at http://bit.ly/2eV95bn. Annex III of The Complete Report appears at 
Exhibit N and at http://bit.ly/2h1kdre. Lastly, Annex XIX of The Complete Report appears at Exhibit O and at 
http://bit.ly/2fiX00f.  
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indicated was a signed document, that is, signed by Hamilton, did not include the President, Vice 

President, Senators, or Representatives.7 

II. The Condensed Report Was Not Signed By Alexander Hamilton 

In his brief, for which the Court granted leave [ECF No. 39], Amicus cited The Complete 

Report, which goes far to establish that the first Secretary of the Treasury determined that the 

President does not hold an “office . . . under the United States” [ECF No. 37 at 19 n.76]. Amicus 

noted that there is an “an entirely different document (but bearing a similar name)” that was “not 

signed by Hamilton,” was “undated,” and was instead “drafted by an unknown Senate 

functionary.” [Id.] For convenience, we call the original document The Condensed Report, which 

was reported and reproduced in American State Papers.8 The editors of the Papers of Alexander 

Hamilton were aware of this other document, but the editors did not mark it as “signed” by 

Hamilton.9  

Tillman posted accurate photoduplicates of portions of The Complete Report and The 

Condensed Report along with their typeset reproductions on the Internet about five years ago,10 

and came to the conclusion and has written that the latter document was a scrivener’s copy—the 

                                                 
7 A reproduction of The Complete Report’s Cover Letter in the Papers of Alexander Hamilton appears at Exhibit Q 
and at http://bit.ly/2vU9QZ8. The Complete Report was drafted in long hand; the reproduction in the Papers of 
Alexander Hamilton is typeset. 
 
8 The Condensed Report appears at Exhibit P and at http://bit.ly/2xknN6j. A reproduction of The Condensed Report 
in American State Papers appears at Exhibit R and at http://bit.ly/2h41iZr. The Condensed Report was drafted in 
long hand; the reproduction in American State Papers is typeset. 
 
9 See Exhibit Q (Papers of Alexander Hamilton) at 159 n.3. 
 
10 See bepress (last visited Sept. 7, 2017), https://works.bepress.com/seth_barrett_tillman/203/ (click “Related 
Files”). See Exhibit B, Letter from Kate Mollan, Center for Legislative Archives, National Archives and Records 
Administration, to Seth Barrett Tillman (June 7, 2017), http://bit.ly/2h1BgcT; see Exhibit C, Letter from Kate 
Mollan, Center for Legislative Archives, National Archives and Records Administration, to Seth Barrett Tillman 
(August 17, 2017), http://bit.ly/2x1Nzf1. 
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antebellum equivalent of a photocopy—which was not signed by Hamilton.11 The Tillman 

Amicus brief candidly explained that “[b]oth documents are probative of the legal meaning of 

Office . . . under the United States . . . [b]ut the two documents are not equally probative.”12 Until 

this litigation, Tillman’s conclusions and the provenance of these documents had never been in 

dispute.  

III. Counsel for Plaintiffs and Their Amici Mistakenly Contend That Alexander Hamilton 
Signed The Condensed Report 

In a 447-word footnote, a group of Legal Historians alleged that Amicus’s brief 

“overlooks a key Hamilton manuscript that undercuts its thesis and belies its description of 

archival material.” [ECF No. 70-1 at 22 n.80]. The Legal Historians were referring to The 

Condensed Report. These Legal Historians added that “[w]e have confirmed these archival 

findings with a separate visit to the archive” where they inspected “the 1793 signed Hamilton 

manuscript.” [Id.] The Legal Historians charged Amicus with “incorrectly describ[ing] the 

[Condensed Report] as ‘unsigned’ and ‘undated.’” [Id.]  

The Legal Historians would lead this Court to believe that Alexander Hamilton 

personally signed The Condensed Report, and that, because that fact undercuts Amicus’s theory 

of the case, Amicus misrepresented, or at least, misunderstood the document and its provenance. 

Here, Amicus submits two sworn declarations by leading experts in the field of 

authenticating founding-era documents, and three other experts in regard to Alexander Hamilton. 

The experts uniformly agree: Amicus is correct. The signature on The Condensed Report is not 

                                                 
11 See Seth Barrett Tillman, 5 Brit. J. Amer. Leg. Studies 95, 106, 109-10 n. 25, 33 (2016) (peer reviewed), 
https://ssrn.com/abstract=2679512 (“reporting a nearly identical document in American State Papers”); see also Seth 
Barrett Tillman, Loyola University of Chicago Law School Annual Constitutional Law Colloquium, Conference 
Paper, Six Puzzles for Professor Akhil Amar at 14, n. 60 (2012), https://ssrn.com/abstract=2173899 (referring to “the 
original Hamilton-authored document and its subsequent reproductions”); Professors Zephyr Rain Teachout and 
Akhil Reed Amar—Contradictions and Reconciliation 65–70 & n.117 (2012), http://ssrn.com/abstract=1970909 
(same). See Declaration of Seth Barrett Tillman at Exhibit D and at http://bit.ly/2we6DI3, ¶¶ 25–44. 
 
12 Docket Entry #37 at 19 n.76. 
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Alexander Hamilton’s.13 It does not bear any of the characteristics of his penmanship. Further, 

the experts agree with Tillman that The Condensed Report was not drafted in 1793, and was 

drafted long after Hamilton’s death in 1804.14  

John P. Kaminski has been editing The Documentary History of the Constitution since 

1969 and his work has been cited by the United States Supreme Court as well as by Plaintiffs and 

their Amici.15 Kaminski agreed with Amicus-Tillman concerning the provenance of The 

Complete Report and The Condensed Report: 

15. Historical documentary editors regularly face the task of identifying the authorship and dating 
documents in determining what documents to publish in their volumes, what documents should 
be relegated to annotation, and what documents should be excluded altogether. I have been 
making these kinds of decisions for almost fifty years. After examining the two reports, it seems 
clear to me that one interpretation is possible. I agree with the editors of the Hamilton Papers that 
The Complete Report is an original Hamilton document while The Condensed Report is a later 
copy. 
 
16. Both lengthy reports were written by scriveners. The Complete Report was signed by 
Alexander Hamilton himself. I base this opinion in substantial part on my professional judgment 
as to what Hamilton’s signature looked like. The Condensed Report also contains the words 
“Alexander Hamilton” where a signature might appear, but this “signature” was clearly not 
written by Hamilton himself. Rather, the words “Alexander Hamilton” were written by the same 
scrivener who transcribed The Condensed Report. Endorsements or marginalia on both 

                                                 
13 See experts in regard to authentication of founding-era documents: Declaration of Professor Kenneth R. Bowling, 
Ph.D. at Exhibit H and at http://bit.ly/2joTCoU; Declaration of John P. Kaminski at Exhibit G and at 
http://bit.ly/2xE5VnV, ¶¶ 10–12. See experts in regard to Alexander Hamilton: Declaration of Professor Stephen F. 
Knott at Exhibit I and at http://bit.ly/2h3g4mZ, ¶¶ 6–7; Declaration of Professor Robert W.T. Martin and at 
http://bit.ly/2fj51Cq, ¶¶ 11–13; Declaration of Michael E. Newton at Exhibit E and at http://bit.ly/2xZoAqb, ¶¶ 10–
11; Supplemental Declaration of Michael E. Newtown at Exhibit F and at http://bit.ly/2h3PAhs, ¶¶ 8–9. 
 
14 See id. Newton Declaration at ¶ 9; id. Kaminski Declaration at ¶ 17; id. Bowling Declaration at ¶ 15; id. Martin 
Declaration at ¶¶ 14–15. Amici’s fifth expert, Knott, did not put forward substantial comments on The Condensed 
Report’s authenticity or date; rather, his comments were primarily directed towards The Complete Report and other 
related matters. 
 
15 Id. Kaminski Declaration at ¶ 2, 7. See, e.g., Brief of Constitutional Accountability center as Amicus Curiae in 
Support of Respondent at 10, Spokeo, Inc. v. Robins, No. 13-1339 (U.S. Sept. 8, 2015) (filed by Elizabeth B. Wydra, 
Esq. & Brianne J. Gorod, Esq.), 2015 WL 5244346 (citing Kaminski); Brief of Professors [Laurence H. Tribe, Esq. 
and others] of Constitutional Law and Federal Jurisdiction as Amici Curiae in Support of Petitioners at 6 n.7, 
Boumediene v. Bush, Nos. 06-1195, 06-1196 (U.S. Aug. 24, 2007), 2007 WL 2441580 (same); Professor Jack N. 
Rakove, The Original Intention of Original Understanding, 13 CONST. COMMENT. 159, 163 n.12 (1996) (same); 
Jack N. Rakove, The Super-Legality of the Constitution, or, a Federalist Critique of Bruce Ackerman’s Neo-
Federalism, 108 YALE L.J. 1931, 1935 n.13 (1999) (same); Jack N. Rakove, Rights Talk in the Past Tense, 52 STAN. 
L. REV. 1865, 1879 n.71 (2001) (book review) (same). 
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documents assist in determining the genesis of The Condensed Report. The markings on The 
Complete Report in pencil indicate that the report was “To be condensed & printed. See page 
Journal 441 & 497.” The page numbers refer to the relevant dates of 7 May 1792 and 27 February 
1793 located in the 1820 printed edition of the U.S. Senate Journal published by Gales & Seaton. 
The back of The Condensed Report is docketed: “2 Cong No. 34 2 Sess. Condensed.” Beneath 
the word “Condensed” appears: “Report from Secretary of the Treasury with names & 
compensation of all Officers in the civil employ of the Government, 1793 Feb 27—Series 10 No. 
No. [sic] 34 Miscellaneous.” A separate notation indicates: “Condensed by Order of the Secretary 
of the Senate.” 
 
17. These markings clearly indicate that sometime after 1820 (probably near 1833), the Secretary 
of the U.S. Senate ordered that a condensed version of The Complete Report be made. 
Transcribed by a clerk of the Senate, The Condensed Report was then printed in the first 
miscellaneous volume of American State Papers, published in 1834. Hamilton was long since 
dead by 1820. Thus Alexander Hamilton had no direct connection with The Condensed Report.16 

The Legal Historians have made a serious mistake by failing to distinguish between an 

authentic document and a copy that was drafted a generation later. This error was not an errant 

mistake in a scholarly journal, but one reviewed and vetted in a court pleading. 

Further, Amicus asks the Court to take judicial notice that the Legal Historians 

incorporated by reference other submissions by parties in this litigation. First, the Legal 

Historians cited a post on the Take Care blog by Brianne J. Gorod,17 who serves as counsel for 

Amicus Senator Richard Blumenthal and Representative John Conyers, Jr. [ECF No. 63]. Like 

the Legal Historians, Gorod asserted that Tillman described The Condensed Report “in grossly 

misleading terms in order to discount its significance,” writing that his argument is “not accurate, 

not even remotely so.”18 Second, the Legal Historians cited an additional post on the Take Care 

blog by Joshua Matz,19 who is both the publisher of that site,20 and serves as counsel for 

                                                 
16 Id. Kaminski Declaration at ¶¶ 15–17. See also Bowling Declaration at ¶¶ 11–16. 
 
17 See Brianne J. Gorod, What Alexander Hamilton Really Said, Take Care (June 7, 2017), https://perma.cc/YCY8-
XQC9. 
 
18 Id. 
 
19 Joshua Matz, Foreign Emoluments, Alexander Hamilton & a Twitter Kerfuffle, Take Care (July 12, 2017), 
https://perma.cc/66Z7-VY76. 
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Plaintiffs.21 Matz’s post repeated Gorod’s claims verbatim. Though he only recently joined the 

firm of Gupta Wessler PLLC, Matz has been working on this case pro bono for the Plaintiffs 

since the early days of the litigation.22 Other counsel for Plaintiffs have echoed these charges in 

public fora.23 

This effort by counsel for Plaintiffs and their Amici to discredit Amicus-Tillman’s 

argument has backfired, and illustrated their disregard of historical best practices. Plaintiffs and 

their Amici have demonstrated that they are unable to properly identify and characterize primary 

sources—sources which no objective or fair-minded observer could actually confuse. As 

important as that task is, they have conducted no apparent due diligence to determine the 

authenticity of the purported Hamilton signature on The Condensed Report, and the document’s 

creation date. 

IV. The Court Should Rely on The Complete Report, and not The Condensed Report, in 
Determining Whether the President Holds “Office . . . Under the United States”  

In determining whether the Foreign Emolument Clause’s “office … under [the United 

States]” language reaches the President, the Court should rely only on the 1793 Complete Report, 

                                                                                                                                                             
20 Contributors: Joshua Matz, Take Care, https://takecareblog.com/contributors/joshua-matz. See Marcia Coyle, 
Maybe Not an ‘Anti-Trump Firm,’ but Still Suing the White House Often, National Law Journal (Aug. 22, 2017), 
http://at.law.com/2rZbiF(“Matz said the [Take Care] blog is a forum for progressive lawyers ‘to talk about difficult 
issues which also helps form relationships that can lead to amicus briefs and other interventions.’”). 
 
21 Matz signed the Plaintiffs’ Memorandum in Opposition to Defendant’s Motion to Dismiss on August 4, 2017. See 
Docket Entry #57. 
 
22 See Coyle, supra note 20 (“This month, the firm brought on a new lawyer—Joshua Matz, of counsel . . . .  Matz 
began working pro bono on challenges to Trump's travel ban and the emoluments clause litigation. In that work, he 
said, he developed relationships with lawyers at Gupta Wessler, and found the firm ‘the right place for me.’”). See 
also Laurence H. Tribe, Joshua Matz, Deepak Gupta, and Jonathan E. Taylor, The Courts and the Foreign 
Emoluments Clause, CaseText (Jan. 30, 2017), http://bit.ly/2vUXxeY. 
 
23 See Tillman Declaration, supra note 12 at ¶¶ 8–14 (citing statements from Laurence H. Tribe and Ambassador 
(Ret.) Norman L. Eisen). See Laurence Tribe (@tribelaw) on Twitter, A National Archives visit obliterates 
@SethBTillman’s thesis that DJT isn’t covered by the Foreign Emoluments Clause (Aug. 1, 2017, 6:48 am) 
https://twitter.com/tribelaw/status/892381453312503808;  Norm Eisen (@normeisen) on Twitter, devastating 
@BrianneGorod rebuttal of “evidence” for fringe claim that emoluments clause doesnt apply to POTUS (July 6, 
2017, 7:28 am), https://twitter.com/NormEisen/status/882969451557249025; Laurence Tribe (@tribelaw) on 
Twitter, Read this devastating reply to the weird claim that Hamilton thought Presidents could accept Foreign 
Emoluments (July 6, 2017, 8:00 am), https://twitter.com/tribelaw/status/882977561986420736. 
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which was drafted and signed contemporaneously with the Constitution itself. The fact that 

Alexander Hamilton did not think the President held an “office . . . under the United States” is 

some substantial reason for this Court to conclude that the President does not fall within the 

scope of the Foreign Emoluments Clause, which uses substantially the same office language. By 

contrast, The Condensed Report, which was not signed by Hamilton, and which was drafted after 

his death by unknown Senate functionaries, is largely irrelevant to the legal issues connected to 

the instant litigation. 

Dated: New York, New York    
 September 19, 2017   Respectfully submitted, 
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Declaration of Josh Blackman 
 

1.! I am a citizen of the United States, and a resident of the State of Texas.  

2.! I am counsel for Seth Barrett Tillman.  

3.! The Motion for Leave of Amicus Curiae to be Heard at Oral Arguments includes 18 

exhibits: 

a.! Exhibit A: Declaration of Josh Blackman. 

b.! Exhibit B: Letter from Kate Mollan, Center for Legislative Archives, National 

Archives and Records Administration, to Seth Barrett Tillman (June 7, 2017), 

http://bit.ly/2h1BgcT. 

c.! Exhibit C: Letter from Kate Mollan, Center for Legislative Archives, National 

Archives and Records Administration, to Seth Barrett Tillman (August 17, 2017), 

http://bit.ly/2x1Nzf1. 

d.! Exhibit D: Declaration of Seth Barrett Tillman, http://bit.ly/2we6DI3. 

e.! Exhibit E: Declaration of Michael E. Newton, http://bit.ly/2xZoAqb. 

f.! Exhibit F: Supplemental Declaration of Michael E. Newton, http://bit.ly/2h3PAhs. 

g.! Exhibit G: Declaration of John P. Kaminski, http://bit.ly/2xE5VnV. 

h.! Exhibit H: Declaration of Professor Kenneth R. Bowling, Ph.D., 

http://bit.ly/2joTCoU. 

i.! Exhibit I:  Declaration of Professor Stephen F. Knott, http://bit.ly/2h3g4mZ. 

j.! Exhibit J: Declaration of Professor Robert W.T. Martin, http://bit.ly/2fj51Cq. 

k.! Exhibit K: The Complete Report - Transmittal Letter, http://bit.ly/2xkY1Pc. 

l.! Exhibit L: The Complete Report - Cover Letter, http://bit.ly/2fj6IQ0. 

m.!Exhibit M: The Complete Report – Annexes I, II, and IV-XVIII, 

http://bit.ly/2eV95bn. 

n.! Exhibit N: The Complete Report – Annex III, http://bit.ly/2h1kdre. 

o.! Exhibit O: The Complete Report – Annex XIX, http://bit.ly/2xknN6j. 

p.! Exhibit P: The Condensed Report, http://bit.ly/2xknN6j. 

q.! Exhibit Q: Papers of Alexander Hamilton - Reproduction of The Complete Report’s 

Cover Letter, http://bit.ly/2vU9QZ8. 
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r.! Exhibit R: American State Papers – Reproduction of The Condensed Report, 

http://bit.ly/2h41iZr. 

 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed this the ___th day of ______, 2017. 

 
 
       _________________________ 
       Josh Blackman 
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Declaration of Seth Barrett Tillman, Lecturer 
 

1. I am a citizen of the United States, and a resident of the Republic of Ireland.  

2. In 1984, I graduated from the College of the University of Chicago with a BA (honors), and, 

in 2000, I graduated from Harvard Law School with a JD (cum laude). I have practiced law 

in the United States, and I have been a federal law clerk in the Third Circuit and in three 

district courts, for two district judges and for one magistrate judge. I have taught as an 

adjunct in a U.S. law school, and since 2011, I have been part of the full time faculty in the 

Maynooth University Department of Law, Ireland. (My university affiliation is listed for 

identification purposes only.) My title is lecturer.  

3. I have over 30 publications;1 they are cited over 400 times, including over 200 domestic2 and 

foreign3 journal citations, by courts of record,4 and in legal briefs and other filings submitted 

                                                
1 See, e.g., Tillman Papers, SSRN (last visited Sept. 7, 2017), 
https://papers.ssrn.com/sol3/cf_dev/AbsByAuth.cfm?per_id=345891; see also, e.g., Tillman Papers, 
bepress (last visited Sept. 7, 2017), https://works.bepress.com/seth_barrett_tillman/. Several years ago, I 
think circa 2012, I posted extracts online from both Hamilton documents and both typeset reproductions 
to stimulate public discussion. Those documents are all still available and plainly visible on my website. 
See bepress (last visited Sept. 7, 2017), https://works.bepress.com/seth_barrett_tillman/203/.  
2 See, e.g., Bruce Edward Cain, Is “Dependence Corruption” the Solution to America’s Campaign 
Finance Problems?, 102 Calif. L. Rev. 37, 38 n.9 (2014); Lawrence Lessig, What an Originalist Would 
Understand ‘Corruption’ to Mean, 102 Calif. L. Rev. 1, 5 n.12 (2014).  
3 See, e.g., Richard Albert, Constructive Unamendability in Canada and the United States, 67 Sup. Ct. L. 
Rev. (2d) 181, 196 n.92 (2014) (Canada) (peer reviewed); Luke Beck, The Constitutional Prohibition on 
Religious Tests, 35 Melbourne U. L. Rev. 323, 349 n.192 (2011) (peer reviewed); Julio César Betancourt, 
State Liability for Breach of Article II.3 of the 1958 New York Convention, 33(2) Arbitration International 
203, 206 n.11 (2017) (U.K.) (peer reviewed); Hilary Biehler, Normal and “Leapfrog” Appeals to the 
Supreme Court, 35(1) Irish Law Times 5, 10 n.68 (2017); Christopher Bisping, Conquering the Legal 
World? The Use of English in Foreign Courts, 20 Euro. Rev. of Private L. 541, 542 n.2 (2012) 
(Netherlands) (peer reviewed); Stephen M. Durden, Textualisms, 2 Brit. J. Am. Legal Stud. 59, 71 n.64, 
74 n.86, 83 n.132, 84 n.134, 86 n.147 (2013) (peer reviewed); Titiaan A. Kiejzer, De betekenis van art. 
2:190 BW: over BV-aandelen en aandeelhouderschap, 148(5) Weekblad voor Privaatrecht, Notariaat en 
Registratie (WPNR 7137) 137, 143 n.53 (Feb. 11, 2017) (Netherlands); Myeong-Sik Kim, A Note on the 
Independence of the US Vice President, 25(2) Study on the Amer. Const. 35, 40 n.16, 61 (Aug. 2014) 
(Korea); Nat Ofo, Amending the Constitution of the Federal Republic of Nigeria 1999, 4 Afr. J. Legal 
Stud. 123, 136 n.39 (2011) (Netherlands) (peer reviewed); Osvaldas Raščiukevičius, Paskesnioji Apkalta: 
Samprata Privalumai ir Trukumai, 15(1) Vytautas Magnus University L. Rev. 61, 66 n.23, 80 (2017) 
(Lithuania); Rivka Weill, Reviewing Continuity in Legislation, 37(3) Tel Aviv U. L. Rev. 563, 632 n.360 
(2016) (peer reviewed); see also, e.g., Panagiotis S. Kapotas, Παρατηρήσεις στις αποφάσεις ΣτΕ 
137/2015 και ΣτΕ 99/2015 (νομιμότητα της συμμετοχής δικαστικών λειτουργών στις Επιτροπές για την 
επίλυση Δασικών Αμφισβητήσεων), ΠΕΡΙΒΑΛΛΟΝ & ΔΙΚΑΙΟ (Jan. 2015) (Greece); cf., e.g., 
Panagiotis S. Kapotas, Παρατηρήσεις στις αποφάσεις ΣτΕ 137/2015 και ΣτΕ 99/2015 (νομιμότητα της 
συμμετοχής δικαστικών λειτουργών στις Επιτροπές για την επίλυση Δασικών Αμφισβητήσεων), 
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to courts of record and administrative bodies, domestic5 and foreign.6 I frequently write on 

Founding era legal issues and materials. I have had more than one occasion to discuss the 

Hamilton-related documents which are the primary subject of this Declaration.7  

4. In an amicus brief (supporting Defendant President Trump) submitted to this Court (Southern 

District of New York), my counsel included the following footnote:  
See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under 
the United States (Feb. 26, 1793), in 14 The Papers of Alexander Hamilton (“PAH”), 
157, 157–59 (1969), perma.cc/49RT-TTGF. The editors of PAH marked this document 
“DS,” meaning “document signed,” which indicates that this document was the original 
signed by Hamilton. The original Hamilton-signed document, on which the PAH 
reproduction is based, remains in the vaults of the National Archives & Records 
Administration (Record Group #46). An excerpt of the original Hamilton signed 
document is available at bit.ly/2rQCDxX. Amicus notes that an entirely different 
document (but bearing a similar name) can be found in American State Papers (“ASP”). 
See List Of Civil Officers Of The United States, Except Judges, With Their Emoluments, 
For The Year Ending October 1, 1792, in 1 American State Papers/Miscellaneous 57 
(1834). The document in ASP was not signed by Hamilton. The undated ASP document 
was drafted by an unknown Senate functionary. Unlike Hamilton’s manuscript, the 
record in ASP includes the President and Vice President. Both documents are probative of 
the legal meaning of Office . . . under the United States as used in the Senate order. But 
the two documents are not equally probative.8 

                                                                                                                                                       
Constitutionalism (April 8, 2015) (Greece). Most of these foreign citations do not appear on Westlaw or 
LexisNexis. 
4 See, e.g., OptimisCorp v. Waite, Civ. A. No. 8773-VCP, 2015 WL 5086342, at *74 n.589 (Del. Ch., 
Aug. 26, 2015); FINNEGAN V. BAKER, CIV. A. NO. SUCV2009-03772-BLS1, 2012 WL 6629636, AT *24 
N.4 (MASS. SUPER. CT., OCT. 18, 2012); CF., E.G., (Justice) Antonin Scalia & Bryan A. Garner, Reading 
Law: The Interpretation of Legal Texts 113, 504, 563 (2012); (Judge) D. Arthur Kelsey, The Resurgent 
Role of Legal History in Modern U.S. Supreme Court Opinions, Va. Bar Asso. News J., Fall 2010, at 11 
n.11. 
5 See, e.g., Brief of Law Professors as Amici Curiae in Support of Petitioners at 14 n.6, Free Enter. Fund 
v. Pub. Co. Accounting Oversight Bd., 130 S. Ct. 3138 (Aug. 3, 2009) (No. 08-861), 2009 WL 2372919; 
Brief for the Appellee Democratic National Committee; Souraya Faas v. Hillary Clinton (11th Cir. Aug. 
4, 2017) (No. 17-11381), 2017 WL 3492561, at *25 & n.9; Appellant’s Brief, Mains v. Citibank, NA as 
Trustee for Wamu Series 2007-HE2 Trust (Ind. Ct. App. Dec. 23, 2013) (Case No. 10A04-1309-MF-450), 
2013 WL 7389869, at *22–*23. 
6 See, e.g., The Environmental NGO Partners to the Environmental Law Implementation Group–Aarhus 
Submission at 31 n.43, 37 (Sept. 26, 2014) (submission to a non-U.S. regulatory body); Environmental 
Pillar Submission to the Public Consultation on Access to Justice and Implementation of Article 9 of the 
Aarhus Convention at 17 & n.14, 38 (Sept. 26, 2014) (same).  
7 See, e.g., Seth Barrett Tillman, Who Can Be President of the United States?: Candidate Hillary Clinton 
and the Problem of Statutory Qualifications, 5 Br. J. Am. Leg. Studies 95 passim (2016) (peer reviewed). 
I have even to attempted to help other scholars by assembling these documents at a common internet site 
to facilitate their accessing them. See supra note 1. Of course, as a resident of Ireland, my ability to help 
U.S.-based scholars in this effort is somewhat limited.  
8 Brief for Scholar Seth Barrett Tillman as Amicus Curiae in Support of the Defendant at 19 n.76, Citizens 
for Responsibility and Ethics in Washington v. Donald J. Trump, President of the United States of 
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5. I stand entirely behind the above footnote: behind every sentence, every phrase, every word, 

and every syllable. I have made no mistake, intentional or inadvertent. I retract nothing, and I 

do not intend to retract anything.  

6. To the best of my knowledge, my position in my brief is consistent with all extant 

publications touching on this subject (including my own prior publications9) and all expert 

opinion, with the exception of some recent documents and blog posts connected to current 

litigation against the President.  

7. To the best of my knowledge, the first person to cast doubt on my position was Brianne J. 

Gorod of the Constitutional Accountability Center, who filed an amicus brief in this Court 

(S.D.N.Y.) on behalf of Senator Richard Blumenthal and Representative John Conyers, Jr. In 

a blog post, Gorod stated as follows: 

According to Tillman, there is “an entirely different document (but bearing a similar 
name)” in the American State Papers. This document, he says, “was not signed by 
Hamilton.” This document, he says, was “undated.” This document, he says, “was drafted 
by an unknown Senate functionary.” This document, he ultimately concedes, is 
“probative of the legal meaning of Office . . . under the United States,” but not as 
probative as the other document on which he has repeatedly relied. Perhaps if his 
characterization of the American State Papers were accurate, he would be right to give it 
less weight. But it’s not accurate, not even remotely so. To start, the document is not, as 
he says, “entirely different.” To the contrary, as noted earlier, the editors of Alexander 
Hamilton’s papers—the source Tillman cites for the Hamilton document on which he 
relies—identified the American State Papers document as an abbreviated version of the 
enclosure attached to Hamilton’s letter. Indeed, the introductory paragraphs of both 
documents are essentially the same, as the graphics below make clear. The document is 
also not, as he says, undated. It’s dated February 26, 1793—the same date as the source 
on which Tillman relies. This document is also not, as he suggests, the errant document 
of some “unknown Senate functionary.” Even if not literally “signed” by Hamilton—the 

                                                                                                                                                       
America, Civ. A. No. 1:17-cv-00458 (S.D.N.Y. June 16, 2017) (filed by Professor Josh Blackman & 
Robert W. Ray, Esq.), Doc. No. 37, 2017 WL 2692500, https://ssrn.com/abstract=2985843.  
9 See Seth Barrett Tillman, Who Can Be President of the United States?: Candidate Hillary Clinton and 
the Problem of Statutory Qualifications, 5 Br. J. Am. Leg. Studies 95 passim (2016) (peer reviewed); Seth 
Barrett Tillman, Loyola University of Chicago Law School Annual Constitutional Law Colloquium, Six 
Puzzles for Professor Amar, 13–14, 18 (Nov. 1, 2013), http://tinyurl.com/ybo38fku; Seth Barrett Tillman, 
Either/Or: Professors Zephyr Rain Teachout and Akhil Reed Amar—Contradictions and Reconciliation 
68–69 (2012) (unpublished manuscript, posted on the Social Science Research Network), 
http://tinyurl.com/yay65ude. Professor Teachout is one of the attorneys for Plaintiffs in this matter. I sent 
Teachout a copy of Either/Or by e-mail on January 15, 2012. Over the course of the last 5 years, 
Teachout and I have had three published exchanges touching on this matter. These exchanges appeared in 
The New York Times, The Interactive Constitution, and Northwestern University Law Review (and its 
online supplement). No academic, including Teachout, has ever challenged my conclusions in regard to 
the Hamilton documents. Only now, in a litigation context, have a group of academics and attorneys come 
forward to claim that what I have been saying continuously since 2012 is less than truthful, less than 
accurate, and less than honestly presented.  
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document is typeset and printed, not handwritten—it plainly is Congress’ record of the 
official response from “Alexander Hamilton, Secretary of the Treasury” to the same 
Senate inquiry to which Tillman’s document was a response. (Again, Tillman claims 
these are two “entirely different” documents.) In sum, after months of pretending like this 
document didn’t exist, he finally acknowledged it—and was forced to describe it in 
grossly misleading terms in order to discount its significance.10 

8. Gorod’s post was endorsed by counsel for Plaintiffs. Professor Laurence H. Tribe tweeted to 

his 200,000+ followers, “Read this devastating reply to the weird claim that Hamilton 

thought Presidents could accept Foreign Emoluments.”11 Thirty minutes earlier, Ambassador 

(Ret.) Norman L. Eisen, also counsel for Plaintiffs, issued a similarly worded tweet: 

“devastating @BrianneGorod rebuttal of ‘evidence’ for fringe claim that emoluments clause 

doesnt apply to POTUS.”12 

9. In a subsequent blog post, Gorod added: 
But my colleague Brian and I have now done a little more digging. We even took a trip to 
the National Archives to take a look at the original of Tillman’s document. And guess 
what we found in the very same box that houses the document Tillman emphasizes? The 
original of the American State Papers “abbreviated version.” And that original—the one 
that lists the President as an officer under the United States—appears to be signed by 
none other than Alexander Hamilton. And right beneath his signature are listed the 
President and Vice President and their salaries. . . . But one thing it does make even 
clearer is that the American State Papers documentis [sic] not, as the Tillman amicus 
brief said, “an entirely different document” of “unknown provenance.” In his amicus 
brief, Tillman says that this “document of unknown provenance” should not be 
“favor[ed]” over the “Hamilton-signed original which was, in fact, an official 
communication from the Executive Branch responding to a Senate order.” And yet that is 
what the document he dismisses certainly appears to be. . . .13 

 

 

                                                
10 Brianne J. Gorod, What Alexander Hamilton Really Said, Take Care (June 7, 2017), perma.cc/YCY8-
XQC9. It appears Gorod doubted my position well before June 2017. See Jeff Rosen, Has President 
Trump violated the Emoluments Clause? (w/Brianne Gorod & Andy Grewal), National Constitution 
Center (Jan. 26, 2017), http://tinyurl.com/hczcsjd (at 3:58ff).  
11 Laurence Tribe (@tribelaw) on Twitter, Read this devastating reply to the weird claim that Hamilton 
thought Presidents could accept Foreign Emoluments (July 6, 2017, 8:00 am), 
https://twitter.com/tribelaw/status/882977561986420736. 
12 Norm Eisen (@normeisen) on Twitter, devastating @BrianneGorod rebuttal of “evidence” for fringe 
claim that emoluments clause doesnt apply to POTUS (July 6, 2017, 7:28 am), 
https://twitter.com/NormEisen/status/882969451557249025.  
13 Brianne J. Gorod, A Little More on Alexander Hamilton and the Foreign Emoluments Clause, Take 
Care (Aug. 1, 2017), http://perma.cc/U4A6-EMVG.  
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10. Tribe endorsed Gorod’s second post, writing “A National Archives visit obliterates 

@SethBTillman’s thesis that DJT isn’t covered by the Foreign Emoluments Clause.”14  

11. Joshua Matz—now of the firm Gupta Wessler PLLC, which represents Plaintiffs15—repeated 

Gorod’s claims verbatim on the Take Care blog, which he publishes.16 

12. Tribe endorsed Matz’s post, writing “From the ‘This Speaks For Itself’ Department.”17 

13. A group of professors, stylizing themselves as “Legal Historians,” submitted an amicus brief 

in this Court (S.D.N.Y.) which repeats Gorod’s claims. The Legal Historians are Professor 

Jack N. Rakove (Stanford University), and also Professors Jed Handelsman Shugerman 

(Fordham University School of Law), John Mikhail (Georgetown University Law Center), 

Gautham Rao (American University), and Simon Stern (University of Toronto, Faculty of 

Law). In a 447-word footnote, the Legal Historians brief stated: 

For contemporaneous evidence that the founders understood that the FEC applied to the 
president, see the exchange between Mason and Randolph supra Section II.C, at p. 17-18. 
The Tillman Amicus Brief claims that the office of the president is not an “Office of 
Profit or Trust under the United States” because in England, an “office under the Crown” 
referred to appointed offices and not the King himself. It offers no supporting historical 
evidence that the founders, whose criticism of the British monarchy is no secret, equated 
the president with the king in this way. The framers replaced the sovereignty of the crown 
with popular sovereignty, not presidential sovereignty. For detailed critiques of the 
substance of Amicus’s argument, see Steven Calabresi, “The Great Divorce: The Current 
Understanding of Separation of Powers and the General Meaning of the Incompatibility 
Clause,” 157 U. Pa. L. Rev. PENNumbra 134 (2008); Gautham Rao and Jed Shugerman, 
“Presidential Revisionism,” July 17, 2017, 
http://www.slate.com/articles/news_and_politics/jurisprudence/2017/07/the_new_york_ti
mes_published_the_flims iest_defense_of_trump_s_apparent_emoluments.html. Others 
have questioned the research upon which this brief is based. See Brianne Gorod, “What 
Alexander Hamilton Really Said,” https://takecareblog.com/blog/what-alexander-
hamilton-really-said; and Joshua Matz, “Foreign Emoluments, Alexander Hamilton, and 
a Twitter Kerfuffle,” https://takecareblog.com/blog/foreign-emoluments-alexander-
hamilton-and-a-twitter-kerfuffle#_ftn1. Problematically, the brief overlooks a key 
Hamilton manuscript that undercuts its thesis and belies its description of archival 
material. See Brianne Gorod, “A Little More on Alexander Hamilton and the Foreign 
Emoluments Clause,” https://takecareblog.com/blog/a-little-more-on-alexander-hamilton-
and-the-foreign-emoluments-clause. Gorod offers a persuasive explanation for why the 

                                                
14 Laurence Tribe (@tribelaw) on Twitter, A National Archives visit obliterates @SethBTillman’s thesis 
that DJT isn’t covered by the Foreign Emoluments Clause (Aug. 1, 2017, 6:48 am) 
https://twitter.com/tribelaw/status/892381453312503808. 
15 Joshua Matz, Gupta/Wessler (last visited Sept. 5, 2017), perma.cc/RG3G-DF4S. 
16 Joshua Matz, Foreign Emoluments, Alexander Hamilton & A Twitter Kerfuffle, Take Care (July 12, 
2017), http://perma.cc/66Z7-VY76. 
17 Laurence Tribe (@tribelaw) on Twitter, From the “This Speaks For Itself” Department: Foreign 
Emoluments, Alexander Hamilton & A Twitter Kerfuffle (July 13, 2017, 6:25 pm), 
https://twitter.com/tribelaw/status/885671589542588416.  

Case 1:17-cv-00458-GBD   Document 85-5   Filed 09/19/17   Page 6 of 28



TILLMAN DECLARATION 

6 

1792 [sic] document did not include the president: It was a preliminary list summarizing 
the letters providing the salary information, and there was no letter needed to provide the 
president’s salary. We have confirmed these archival findings with a separate visit to the 
archive: the 1793 signed Hamilton manuscript was in the same box, in the folder 
immediately next to the folder holding the 1792 [sic] manuscript upon which they relied. 
Even before the discovery18 of this original manuscript, Amicus incorrectly described the 
ASP print as “unsigned” and “undated.” See Tillman Amicus Brief at p. 19 n.76. The 
original manuscript confirms the print’s date, its signature by Hamilton, and its reference 
to the president and vice president as “offices under the United States.” We have 
identified a second signed document in the same folder, a cover letter for the condensed 
version, also dated Feb. 27, 1793, which appears to be drafted and signed by Hamilton. 
Letter from Hamilton to the Vice President of the United States and President of the 
Senate, Feb. 27, 1793, RG 46, Box 10, Folder X (unnamed introductory folder, the first in 
the box), National Archives and Records Administration. For images of both documents 
and others from the archive with transcriptions, see “The Foreign Emoluments Clause: 
Evidence from the National Archives,” 
https://sites.google.com/view/foreignemolumentsclause.19  

14. Subsequent to the filing of the amicus brief, Matz—counsel for Plaintiffs—published a 

posting by Jed Shugerman, one of the law professors (i.e., one of the clients) on the Legal 

Historians brief, which stated: 

One might expect that when a brief before a court contains significant factual errors or misleading 
interpretations of evidence, the authors of that brief will offer to correct their briefs or retract the 
sections if they are no longer supported by the evidence. Fortunately, Professor Tillman still has 
ample time to address these questions and correct the record. As the Emoluments cases progress, 
I look forward to continuing to engage with his legal and historical arguments. However, it is 
vital that we all describe our historical sources clearly, accurately, and openly, and that we are 
careful to make sure our arguments are fairly supported by the historical evidence.20 

 

                                                
18 How can the Legal Historians speak to the “discovery” of these documents by Gorod et al. They have 
been posted on my bepress website for several years. See supra note 1. I certainly do not claim to have 
“discovered” them. How can you “discover” a document or documents cited and reported in PAH and 
American State Papers (“ASP”), which have been sitting in the National Archives for all to see?  
19 See, e.g., Brief of Amicus Curiae by Certain Legal Historians on Behalf of Plaintiffs at 22 n.80, Citizens 
for Responsibility and Ethics in Washington v. Donald J. Trump, President of the United States of 
America, Civ. A. No. 1:17-cv-00458 (S.D.N.Y. Aug. 11, 2017) (footnote added), Doc. No. 70-1; id. 
(“Even before the discovery of this original manuscript, [The Tillman] Amicus incorrectly described the 
ASP print as ‘unsigned’ and ‘undated.’” (emphasis added)). This characterization of my brief is entirely 
incorrect. My brief, i.e., the Tillman Amicus, did not say that the Condensed Report was unsigned; rather, 
the Tillman brief affirmed (entirely correctly) that the Condensed Report, i.e., the document on which the 
ASP reproduction was based, was not signed by Hamilton. There is a world of difference.  
20 Jed Shugerman, Questions about the Emoluments Amicus Brief on Behalf of Trump, Take Care (Aug. 
31, 2017), https://perma.cc/S8VX-JVAW.  
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15. Professor Shugerman, tweeted: “#Emoluments amicus for Trump by @SethBTillman & 

@JoshMBlackman misused sources. They need to address questions.”21 Again: “misused 

sources.” This is not a statement of opinion; this is stated as fact. This bold falsehood is a 

direct attack on my professionalism and honesty with regard to court filings (which I 

approved and continue to approve), and it was posted absent any due diligence. 

16. In response to Shugerman’s post, Tribe tweeted “Another devastating critique of Tillmania 

by @jedshug.”22 

17. By deciding to publish this post, supra ¶ 14, Matz has endorsed this attack on the candor and 

honesty of myself, and my counsel. Likewise, the coordinated tweets of Tribe, supra ¶¶ 8, 

10, 12, 16, and Eisen, supra ¶ 8, emphatically endorsed these attacks on the candor and 

honesty of myself, and my counsel. 

18. Unfortunately, these attacks were echoed by members of academia, further harming my 

professional reputation. For example, Professor Richard Primus of the University of 

Michigan Law School tweeted: “This, by @jedshug about misuse of historical documents in 

an amicus brief about #Emoluments, is devastating.”23 Likewise, Mark Joseph Stern, who 

writes for Slate magazine wrote: “!! @BrianneGorod went to the National Archives to 

debunk the claim that the Emoluments Clause doesn’t apply to Trump.”24 

19. Counsel for Plaintiffs, as well as counsel for Amicus Curiae (e.g., the Legal Historians brief), 

have publicly challenged my integrity as a scholar, and the forthrightness of my counsel in 

preparing my amicus brief. To wit, Ms. Gorod wrote: 
Now, perhaps there’s evidence out there that this document that appears to be from the 
Treasury Department and that bears Alexander Hamilton’s signature was not actually 
prepared by the Treasury Department. Perhaps there’s evidence that its inclusion of the 
President and Vice President doesn’t reflect the views of the man whose name it bears. 
But we haven’t yet seen it. . . . If there’s more to the story here, it should have been 

                                                
21 Jed Shugerman (@jedshug) on Twitter, #Emoluments amicus for Trump by @SethBTillman & 
@JoshMBlackman misused sources. They need to address questions (Aug. 31, 2017, 4:42 am), 
http://perma.cc/2G2R-FNJG.  
22 Laurence Tribe (@tribelaw) on Twitter, Another devastating critique of Tillmania by @jedshug (Sept. 
1, 2017, 7:20 pm), https://twitter.com/tribelaw/status/903804726717841409. 
23 Richard Primus (@richard_primus) on Twitter, This, by @jedshug about misuse of historical 
documents in an amicus brief about #Emoluments, is devastating (Aug. 31, 2017, 8:30 am), 
https://twitter.com/Richard_Primus/status/903278872958992386. 
24 Mark Joseph Stern (@mjs_dc) on Twitter, !! @BrianneGorod went to the National Archives to debunk 
the claim that the Emoluments Clause doesn’t apply to Trump (Aug. 1, 2017, 11:36 am), 
https://twitter.com/mjs_DC/status/892454064532934658. 
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presented in the amicus brief, so the court and the public alike can assess the competing 
evidence.25 

20. First, I did present argument in support of my position. Gorod et al did not understand or 

have ignored that argument. Second, I will further elaborate on the position which I had 

already stated in my brief. See infra ¶¶ 25–27. Third, as to presenting evidence, if Gorod 

actually means “evidence,” that would have been inappropriate for an amicus brief in support 

of a 12(b)(6) motion. To do so, where as here, the key matter (i.e., the authenticity of 

Hamilton’s purported signature in The Condensed Report) is not one which is reasonably 

capable of dispute, my submitting evidence would be a waste of valuable judicial resources, 

not to mention my own time and my own quite limited resources. Fourth and finally, having 

clerked for several federal trial court judges in the District of New Jersey, the Middle District 

of Alabama, and the Middle District of Pennsylvania, it is my view that most federal trial 

court judges would not welcome a detailed discussion in an amicus brief of the provenance 

of an antebellum document of secondary importance (i.e., The Condensed Report which was 

later reported in ASP), at least until such time as the court had given some indication that the 

substantive issue and argument to which the document relates was one the court believed 

might determine the action.  

21. As a general matter, I would be content to reply in a blog post, or similar venue, but here 

Plaintiffs and amici supporting the Plaintiffs have asserted that I have not been forthright 

with the Court and the public. In the interest of fuller clarity, I provide this Declaration (and 

other declarations) to explain and support my previously-filed brief.  

22. In the Tillman Amicus brief, my attorneys made a wide range of arguments. The argument 

involving the Hamilton-related documents was only one argument, and due to page 

limitations, and what I then believed was an absence of serious interest or any substantial 

doubts in relation to any purported ambiguity surrounding the two Hamilton-related 

documents (and their reproductions), the writing in my brief was succinct. I will now 

discharge my mind concerning the two Hamilton-related documents.  

23. I have reviewed photoduplicates of the February 26, 1793 roll of officers.26 There are two 

such documents. The longer of the two documents was reported and reproduced (in part) in 

                                                
25 Brianne J. Gorod, A Little More on Alexander Hamilton and the Foreign Emoluments Clause, Take 
Care (Aug. 1, 2017), https://perma.cc/U4A6-EMVG (emphasis added).  
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The Papers of Alexander Hamilton (“PAH”). For convenience, I call the original document, 

which was reported and reproduced (in part) in PAH, The Complete Report.27 The shorter of 

the two documents was reported and reproduced in American State Papers (“ASP”). For 

convenience, I call the original document, which was reported and reproduced in ASP, The 

Condensed Report.28 The two originals are in longhand, and the PAH and ASP reproductions 

or records are typeset. I have also examined the typeset reproductions. The photoduplicates 

(primarily in PDF format) were supplied to me by a researcher at the Alexander Hamilton 

Papers Project at Columbia University. I sent the PDFs to Katherine Mollan, the legislative 

archivist with oversight over both originals, at the National Archives. Mollan determined that 

the PDFs were substantially complete.29 She did note a few pages were out of order and two 

annexes were missing from my PDF of The Complete Report. She sent me the two missing 

annexes, No. III30 and No. XIX.31 A few other pages remain outstanding: those few missing 

pages are each marked Contingent Expenses, and I do not believe any conclusions could turn 

on their contents.  

24. These two titles—The Complete Report and The Condensed Report—are entirely matters of 

convention and convenience. The draftsperson (or, possibly, draftspersons) who drafted The 

Condensed Report worked from The Complete Report. But what materials (if any) the 

draftsperson left in, and what materials (if any) the draftsperson took out, and what materials 

(if any) the draftsperson might have added from other sources can only be determined by 

closely comparing the two reports. There is no extant written record expressly explaining 

how these concrete and particular editorial judgments were made.  

25. The Papers of Alexander Hamilton. PAH reproduces the cover letter of The Complete 

Report. The Complete Report has three parts: a single page transmittal letter dated February 

                                                                                                                                                       
26 I have continually reviewed these documents for many years; here, I only discuss my most recent 
review.  
27 See Exhibit K, The Complete Report – Transmittal Letter; Exhibit L, The Complete Report – Cover 
Letter; Exhibit M, The Complete Report – Annexes I, II, IV-XVIII; Exhibit N, The Complete Report – 
Annex III; Exhibit O, The Complete Report – Annex XIX.  
28 See Exhibit P, The Condensed Report. 
29 See Exhibit C, Letter from Katherine Mollan, National Archives, to Seth Barrett Tillman (Aug. 17, 
2017). 
30 See Exhibit N, The Complete Report – Annex No. III. 
31 See Exhibit O, The Complete Report – Annex No. XIX. 
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27, 1793;32 a two-page cover letter explaining in detail what annexes are included, and dated 

February 26, 1793;33 and the nineteen separate annexes themselves.34 PAH reproduces the 

two-page cover letter, and PAH characterizes this document as “DS” or “document signed.”35 

In other words, the independent Hamilton experts and editors of PAH, in a nonlitigation-

driven environment, identified The Complete Report as one which was signed by Hamilton.  

26. PAH does not reproduce The Condensed Report in whole or in part. But the PAH’s editors 

were aware of the existence of The Condensed Report. PAH cites to the ASP report and 

reproduction of The Condensed Report in footnote 3, that is among the footnotes 

immediately following PAH’s (partial) reproduction of The Complete Report.36 Moreover, a 

copy of The Condensed Report is in the PAH archives at Columbia University’s Alexander 

Hamilton Papers Project. The PAH editors did not identify The Condensed Report as either 

drafted by or signed by Hamilton. Footnote 3 merely states: “This enclosure, consisting of 

ninety manuscript pages [that is the nineteen annexes to The Complete Report], has not been 

printed [in PAH]. For an abbreviated version of it, see ASP [i.e., American State Papers], 

Miscellaneous, [vol.] I, 57–68.”37 In short, the editors of PAH did not identify The 

Condensed Report as either drafted or signed by Hamilton, notwithstanding that the PAH 

editors had a photocopy of The Condensed Report, notwithstanding that the PAH editors 

knew of The Condensed Report’s reproduction in ASP, and notwithstanding that The 

Condensed Report has the words “Alexander Hamilton” (in long hand) where a signature 

might appear. 

27. Based on PAH, I concluded that The Condensed Report was in large part a scrivener’s copy 

or reproduction of the genuine Hamilton-signed original, i.e., The Complete Report. The 

                                                
32 See Exhibit K, The Complete Report – Transmittal Letter; see also infra ¶¶ 38–44, ¶ 66 (discussing 
transmittal letter in further detail, and why the transmittal letter was part of The Complete Report, not The 
Condensed Report or any other second report from Hamilton to the Senate).  
33 See Exhibit L, The Complete Report – Cover Letter, at 1–3.  
34 See Exhibit M, The Complete Report – Annexes I, II, IV-XVIII; Exhibit N, The Complete Report – 
Annex III; Exhibit O, The Complete Report – Annex XIX. 
35 See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under the United 
States (Feb. 26, 1793), in 14 The Papers of Alexander Hamilton (“PAH”) 157, 159 (1969), 
http://perma.cc/49RT-TTGF; infra ¶ 65 (further discussing how one ought to read PAH, a collected paper 
series).  
36 See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under the United 
States (Feb. 26, 1793), in 14 The Papers of Alexander Hamilton 157, 159 n.3 (1969), 
http://perma.cc/49RT-TTGF. 
37 Id. 
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copyist merely copied Hamilton’s signature from The Complete Report into The Condensed 

Report. My conclusion here is based on the understanding that the editors of PAH intended to 

reproduce (in whole or in part) all known Hamilton drafted or signed documents (except 

documents relating to Hamilton’s law practice, which were published in a separate series).38 

It is the very fact that The Condensed Report was not reproduced in the pages of PAH and 

not listed as “DS” which indicates that PAH’s editors rejected this document as a bona fidé 

Hamilton-drafted or Hamilton-signed document. 

28. Hamilton’s Signature and a Purported Signature. The signature in The Complete Report is 

florid and ornate.39 For example, in The Complete Report, the “x” in Alexander goes beneath 

the other letters. Likewise, in The Complete Report, the last letter of each name, the “r” in 

Alexander and the “n” in Hamilton, both trail off into unreadability, as one expects in a bona 

fidé signature.  

29. Hamilton not only signed the cover letter of The Complete Report, but he also signed Annex 

XIII (listing commissioners of loans and their emoluments).40 He signed as “A Hamilton,” 

and here too, the trailing “n” is not readable. 

30. Likewise, Hamilton signed the February 27, 1793 transmittal letter. Here too, the “x” in 

Alexander goes beneath the other letters, and the last letter of each name, the “r” in 

Alexander and the “n” in Hamilton, both trail off into unreadability.41  

31. By contrast, in The Condensed Report, the “x” in Alexander does not go beneath the other 

letters, and the last letters of each name do not trail off into unreadability; rather, all the 

letters in the purported signature are nicely horizontally aligned and neatly drawn.42  

32. More importantly, in The Complete Report, Hamilton’s signature is large: as large as, if not 

noticeably larger than, the text of the letter itself.43 Not so in The Condensed Report. In The 

Condensed Report, Hamilton’s purported signature is considerably smaller than the text of 
                                                
38 See, e.g., A Note on the Papers of Alexander Hamilton Digital Edition [(“PAHDE”)], ROTUNDA (last 
visited Aug. 30, 2017), http://bit.ly/2h36KvD (“PAHDE provides online access to all known existing 
documents by and to Hamilton, including all editorial annotation provided by the original editors, as well 
as enhancements specific to the digital edition.” (emphasis added)); id. at http://bit.ly/2w8vOM3 
(reproducing roll of officers as it appeared in the print edition, absent any reproduction or hypertext link 
to ASP or The Condensed Report).  
39 See Exhibit L, The Complete Report – Cover Letter, at 3.  
40 See Exhibit M, The Complete Report – Annexes I, II, IV-XVIII, at 66 (reporting Annex XIII). 
41 See Exhibit K, The Complete Report – Transmittal Letter, at 2. 
42 See Exhibit P, The Condensed Report, at 2.  
43 See Exhibit L, The Complete Report – Cover Letter, at 3. 
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the letter.44 Average people do not customarily sign important documents using such small 

signatures, and Alexander Hamilton was not an average person. Hamilton was a larger-than-

life national personality. He knew this document was being transmitted to the Senate as an 

official communication from the Treasury Department. I believe he would have wanted his 

signature to be noticed, not hidden as very small text. The idea that Hamilton signed this 

document using such small letters strikes me as inconsistent both with what I know about 

Hamilton and with what I know about how people sign important official government-to-

government communications.  

33. I would also add that the handwriting used in the purported Hamilton signature in The 

Condensed Report appears to match the handwriting used in most of, if not all of, the 

remainder of that (continuous) document—which is nearly 30 pages long. I find it very 

difficult to believe that Hamilton personally drafted such a lengthy memorandum when he 

had staff to whom he could have turned.45 For these reasons, I conclude that the signature in 

The Complete Report is genuine—it is Hamilton’s signature. Furthermore, I conclude that the 

purported signature in The Condensed Report is not genuine—it is not Hamilton’s signature. 

Indeed, it is not a signature at all: it is just a scrivener’s copy of another document, and the 

copyist copied out the signature which appeared in the original.  

34. The Oddity of the Condensed Report. The Condensed Report is a strikingly odd document. 

This is obvious to anyone who gives it even a casual perusal. Indeed, the very first page of 

the document starts with a crossed out paragraph.46 On the very same page, it has crossed out 

marginalia, and a footnote marked with an asterisk beneath a line which is not straight.47 The 

rest of the document has much crossed out material.48 All these markings are consistent with 

the general conclusion that The Condensed Report was a draft purposely made by Senate 

functionaries and for Senate printers, not for the Senate. Senate employees can be more 

                                                
44 See Exhibit P, The Condensed Report, at 2. 
45 See Josh Chafetz, Congress’s Constitution: Legislative Authority and the Separation of Powers 100 
(2017) (noting that the “Foreign Affairs and War Departments provided simply for a secretary and a chief 
clerk; [by contrast Hamilton’s] . . . Treasury Department received the comparatively opulent staff of six”). 
46 See Exhibit P, The Condensed Report, at 3. 
47 See Exhibit P, The Condensed Report, at 3. 
48 See, e.g., Exhibit P, The Condensed Report, at 3 (crossed out marginalia at the top left); id. at 5 (crossed 
out material in the middle of the page); id. at 10 (supplemental footnote written vertically); id. at 11 
(crossed out material, and vertical material); id. at 12 (a crossed out paragraph).  

Case 1:17-cv-00458-GBD   Document 85-5   Filed 09/19/17   Page 13 of 28



TILLMAN DECLARATION 

13 

casual when producing work product for other Senate staff (or employees or temporary 

agents such as printers) than they can when drafting work product for elected members. 

35. If this document, The Condensed Report, had been drafted circa 1792 to 1793, as the Legal 

Historians and others apparently believe, then it was drafted during peace time: there was no 

national emergency or war. And Hamilton’s Treasury Department, unlike other Executive 

Branch departments, was (relatively) rich with staff.49 The fact that this document is not neat 

or professional suggests (in my view) that this document was not generated by the Treasury 

Department, and that it was not intended as a final document; rather, it was a draft document 

to be used internally (e.g., subsequent reproduction by Senate commissioned printers). 

36. The Legal Historians argue that “Gorod offers a persuasive explanation for why the 1792 

[sic]50 document did not include the president: It was a preliminary list summarizing the 

letters providing the salary information, and there was no letter needed to provide the 

president’s salary.”51 This claim is not supported. It is The Complete Report which was the 

final report. It is neat and professional in appearance. It is The Condensed Report which 

actually starts with an entire crossed out paragraph, and it is full of crossed out material, and 

even has a line across the very first page which is not straight. Anyone who believes that 

such a document would be sent as official (much less final) correspondence in a government-

to-government communication (absent the most dire emergency) has a very different view 

than my own in regard to how to verify the provenance of 18th century and early 19th 

century American government documents. 

37.  I conclude that The Condensed Report was not the sort of document Secretary Hamilton (or 

the Treasury Department) would sign and transmit as an official communication from the 

Treasury Department to the Senate in response to a Senate order.  

38. Parliamentary Practice. There is an additional reason to reject the supposition that The 

Condensed Report was an official communication from Hamilton (or the Treasury 

                                                
49 See Josh Chafetz, Congress’s Constitution: Legislative Authority and the Separation of Powers 100 
(2017) (noting that the “Foreign Affairs and War Departments provided simply for a secretary and a chief 
clerk; [by contrast Hamilton’s] . . . Treasury Department received the comparatively opulent staff of six”). 
50 The Legal Historians provided the wrong year—it should be 1793, not 1792. They made this error 
twice. 
51 See, e.g., Brief of Amicus Curiae by Certain Legal Historians on Behalf of Plaintiffs at 22 n.80, Citizens 
for Responsibility and Ethics in Washington v. Donald J. Trump, President of the United States of 
America, Civ. A. No. 1:17-cv-00458 (S.D.N.Y. Aug. 11, 2017), Doc. No. 70-1. 
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Department) to the Senate: such a claim is entirely inconsistent with parliamentary practice at 

the time. 

39. Thomas Jefferson’s A Manual of Parliamentary Practice for the Use of the Senate of the 

United States provides:  

Sec. XLIX. JOURNALS. 

[49.1] Each house shall keep a journal of its proceedings, and from time to time publish 
the same, excepting such parts as may, in their judgment, require secrecy. Constitution. I. 
5. 
Every vote of Senate shall be entered on the journals, and a brief statement of the 
contents of each petition, memorial or paper, presented to the Senate, be also inserted on 
the journals. Rule 24.52 

40. Senate Rule 24 had its origins in a Senate report from 1789.  
The committee to whom was referred the motion for printing the journals of the 

Senate, and furnishing each member with a copy thereof; and also, to report upon the 
mode of keeping the journals, and who were instructed to consider whether the minutes 
be amended, so as to record only the acts of the Senate on the journal, reported as 
follows: 
 

“That one hundred and twenty copies of the journals of the legislative 
proceedings only be printed once a month, commencing the first publication on 
the first day of June next, and that each member be furnished with a copy; that 
the proceedings of the Senate, when they shall act in their executive capacity, 
shall be entered and kept in separate and distinct books.  

“That every vote of the Senate shall be entered on the journals, and that a 
brief statement of the contents of each petition, memorial, or paper, presented to 
the Senate, be also inserted on the journals.  

“That the journals, previous to each publication, be revised by a 
committee to be appointed from time to time for that purpose;” which report was 
accepted.53 

41. I do not believe that the 1789 report expressed a “new” Senate rule; rather, I believe it was a 

matter of established lex parliamentaria.54  

42. Consistent with this Senate rule, the Senate Journal on February 27, 1793 states:  

                                                
52 Thomas Jefferson, A Manual of Parliamentary Practice for the use of the Senate of the United States 91 
(1801) (1993 GPO reproduction) (bold added, italics in the original), 
https://www.senate.gov/artandhistory/history/resources/pdf/SDoc103-8.pdf.  
53 1 Journal of the Senate of the U.S.A. 27 (1820) (May 19, 1789 entry) (emphases added), 
http://tinyurl.com/y92b75yc.  
54 See E-mail from Martyn Atkins, U.K. House of Commons Clerk (Procedure Committee) to Seth Barrett 
Tillman (Sept. 11, 2017), http://bit.ly/2xy0qXK (“The requirement on the Clerk to record in the Journal 
the presentation to the House of each account and paper—which persists in essence to this day—is of 
very long standing, but the authority for the requirement cannot be readily traced to a particular order of 
the House.”).  
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The Vice President laid before the Senate a report of the Secretary of the 
Treasury, on the salaries, fees, and emoluments, of persons holding civil offices under the 
United States, pursuant to the order of the Senate of the 7th of May, 1792; which were 
read. 
Ordered, That they lie [on the table] for consideration.55 

43. The Senate Journal’s entry states that the Senate received “a report,” using the singular—not 

two reports. Likewise, I see no subsequent entries in the Senate Journal indicating that the 

Senate (as opposed to the Secretary of the Senate) either asked for or received a second or 

condensed report from Hamilton or the Treasury Department or from anyone else. This 

absence of any entry in the Senate Journal (where such a journal entry is expected56) 

indicating that the Senate received a second report (i.e., The Condensed Report) from 

Hamilton (or the Treasury Department) is good evidence that The Condensed Report was an 

internal report produced by unknown Senate functionaries. Furthermore, I know of no 

correspondence directed to Hamilton or the Treasury Department requesting a second or 

condensed report. Neither Matz, nor Shugerman, nor Gorod, nor the Legal Historians provide 

any meaningful basis to back up their speculation that the Senate directed Hamilton or the 

Treasury Department to produce a second report, or that Hamilton or the Treasury 

Department drafted, signed, transmitted, or even knew of the existence of a second report.  

44. I conclude that the only report which was transmitted from the Treasury Department to the 

Senate was The Complete Report. The Condensed Report was an internal report of the 

Senate, generated by Senate functionaries for use by Senate printers, and it was generated 

some time after the Senate had received The Complete Report.  

45. The Endorsements and Acknowledgements on the Two Documents. Both The Complete 

Report and The Condensed Report have language on them functioning as or akin to 

endorsements or acknowledgments. On the two-page cover letter to The Complete Report is 

an ink endorsement; the ink endorsement states: “2d Sess. L. 2d Con List of Papers returned 

by the Secretary of the Treasury of the Salaries of Civil Officers.” This endorsement is 

consistent with the February 27, 1793 transmittal letter. However, “[w]ritten faintly in pencil 

below the ink endorsement is [a notation stating] [Document] No. 10 To be condensed & 

                                                
55 1 Journal of the Senate of the U.S.A. 497 (1820) (Feb. 27, 1793 entry) (first emphasis added), 
http://tinyurl.com/y9gluhjv.  
56 See Aaron-Andrew P. Bruhl, Against Mix-and-Match Lawmaking, 16 Cornell J.L. & Pub. Pol’y 349, 
362 (2007) (“Absence of evidence is sometimes evidence . . . notably when the evidence is expected.”). 
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printed. See page Journal 441 & 497.”57 In other words, the Senate received this two-page 

cover letter on February 27, 1793, and after receiving The Complete Report, someone at the 

Senate (writing in pencil) marked up the document and indicated that it would be condensed 

in the future.  

46. It makes no sense to suggest that Hamilton or his Treasury Department staff sent an original 

document in ink and pencil. Rather, the pencil notation was added by the recipients on the 

Senate side.58 One might consider the opposite hypothesis: that after receiving The Complete 

Report, someone at the Senate wrote to Hamilton or the Treasury Department and sought a 

condensed version. But there is no record of any such correspondence between the Senate 

and Hamilton (or the Treasury Department). The better view is that Senate functionaries 

decided that a condensed version was needed, and it was generated internally by Senate staff.  

47. The next question is when was The Condensed Report drafted. I do not believe it was drafted 

contemporaneously with The Complete Report. The penciled notation states: “to be 

condensed,” which indicates that it would happen in the future—after the Senate received 

The Complete Report.  

48. That notation also expressly references pages 441 and 497 of the Senate Journal.59 I believe 

“Journal 441” refers to the May 7, 1792 entry in the Senate Journal where the Senate 

ordered Hamilton to produce the very report being discussed here,60 and “Journal . . . 497” 

refers to the February 27, 1793 entry in the Senate Journal where the Senate indicated that it 

had received The Complete Report.61 This pagination appeared in the Gales & Seaton 

reproduction of the Senate Journal. That reproduction of the Senate Journal was published in 

                                                
57 Letter from Katherine Mollan, National Archives, to Seth Barrett Tillman, at 2 (June 7, 2017) 
(italicized language is that appearing in the notation in pencil); see also Exhibit L, The Complete Report – 
Cover Letter, at 1 (providing a faint, but readable, image).  
58 Cf. Introduction, The Early Republic Critical Editions on the Founding of the United States (last visited 
September 4, 2017) (noting that “[w]hen Congress authorized publication of the American State Papers in 
1831, the editors of the series made their own markings right on the House documents” (emphasis 
added)), http://tinyurl.com/ycu2vocw. 
59 See 1 Journal of the Senate of the U.S.A. 441 (1820) (May 7, 1792 entry), bit.ly/2rQswt8, 
http://tinyurl.com/y76jnn3u; id. at 497 (February 27, 1793 entry), http://tinyurl.com/y8mkk9wx.  
60 See 1 Journal of the Senate of the U.S.A. 441 (1820) (May 7, 1792 entry), bit.ly/2rQswt8.  
61 id. at 497 (February 27, 1793 entry), http://tinyurl.com/y8mkk9wx.  
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1820—nearly three decades after the submission of the bona fidé Hamilton-signed Complete 

Report.62  

49. For this reason, I conclude that this instruction to condense The Complete Report (that is, to 

draft The Condensed Report) was written long after Hamilton was killed by Aaron Burr in 

1804. It follows that The Condensed Report was not Hamilton drafted, not Hamilton signed, 

and not Hamilton authorized. Indeed, Hamilton could never have even seen The Condensed 

Report: it was drafted long after Hamilton had died. I submit that anyone who has had the 

privilege of seeing and analyzing the original documents at the National Archives should 

know this.  

50. Nevertheless, the Legal Historians inexplicably endorsed Gorod’s claim, even after analyzing 

the documents at the National Archives.  

We have confirmed these archival findings with a separate visit to the archive: the 1793 signed 
Hamilton manuscript was in the same box, in the folder immediately next to the folder holding 
the 1792 [sic] manuscript upon which they relied.63 

51. It is unclear who the “we” are in the above sentence; it is entirely possible that one or more 

the signatories, especially those who do not live near Washington, D.C., were unable to 

personally inspect the documents.64 In any event, this error in misreading primary sources—

part of a failed effort to besmirch my counsel, my amicus brief, and me—should move 

Professors Rakove, Shugerman, Mikhail, Rao, and Stern to withdraw their brief.  

52. Likewise, by publishing these false claims on the Take Care blog, and echoing them on 

Twitter, counsel for Plaintiffs have endorsed these historical errors apparently without 

                                                
62 See 1 Journal of the Senate of the U.S.A., cover page (Gales & Seaton 1820), 
http://tinyurl.com/ybn3hqq5.  
63 See, e.g., Brief of Amicus Curiae by Certain Legal Historians on Behalf of Plaintiffs at 22 n.80, Citizens 
for Responsibility and Ethics in Washington v. Donald J. Trump, President of the United States of 
America, Civ. A. No. 1:17-cv-00458 (S.D.N.Y. Aug. 11, 2017), Doc. No. 70-1; id. (“Even before the 
discovery of this original manuscript, [The Tillman] Amicus incorrectly described the ASP print as 
‘unsigned’ and ‘undated.’” (emphasis added)). This characterization of my brief is entirely incorrect. My 
brief, i.e., the Tillman Amicus, did not say that the Condensed Report was unsigned; rather, the Tillman 
brief affirmed (entirely correctly) that the Condensed Report, i.e., the document on which the ASP 
reproduction was based, was not signed by Hamilton. There is a world of difference. 
64 See also Richard H. Fallon, Jr., Scholars’ Briefs and the Vocation of a Law Professor, 4 Journal of 
Legal Analysis 223, 223 (2012) (noting, in the abstract, that “many professors compromise their integrity 
by joining such briefs too promiscuously,” and in turn “propos[ing] standards that professors should insist 
upon before signing amicus briefs that they do not write”); Adam Liptak, Friend-of-Court Filings 
Mushroom, and a Law Professor Takes Issue, N.Y. Times (Sep. 12, 2017), 
http://www.nytimes.com/2011/11/15/us/law-professor-takes-aim-at-supreme-court-filings.html. 
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performing their own independent verification. Their brief and their other submissions too 

must now be in doubt. (For the same reason, Gorod should withdraw her amicus brief.)  

53. The endorsement on the back of The Condensed Report states: “2 Cong [Document] No. 34 2 

Sess. Condensed”65 and then underneath the word “Condensed” appears “Report from 

Secretary of the Treasury with names & compensation of all Officers in the civil employ of 

the Government, 1793 Feb 27 – Series 10 No. No. [sic] 34 Miscellaneous,”66 and there is also 

a notation (which is upside down) stating: “Condensed by Order of the Secretary of the 

Senate.”67  

54. Hamilton produced The Complete Report in response to an order of the Senate.68 By contrast, 

The Condensed Report was produced in response to an order of the Secretary of the Senate, a 

mere appointee or functionary (albeit in a highly placed Legislative Branch position: an 

“Office . . . under the United States”). I have no reason to believe that Hamilton or any other 

cabinet member would have responded to such an order absent clear statutory authority or 

express guidance from the President. I know of no such statute and no such guidance from 

President Washington directing Hamilton to obey orders from nonelected Senate 

functionaries, such as the Secretary of the Senate. Gorod, Matz, and the Legal Historians 

point to none. The obvious meaning of this notation is that the Secretary of the Senate, post-

1820, issued this order to his own staff (and not to Hamilton or the Treasury Department in 

1793) in order to have Senate staff prepare a shorter version of The Complete Report for use 

in American State Papers.69  

                                                
65 See Exhibit P, The Condensed Report, at 1. See also Exhibit B, Letter from Katherine Mollan, National 
Archives, to Seth Barrett Tillman, at 2 (June 7, 2017). 
66 See Exhibit P, The Condensed Report, at 1. See also Exhibit B, Letter from Katherine Mollan, National 
Archives, to Seth Barrett Tillman, at 2 (June 7, 2017). 
67 See Exhibit P, The Condensed Report, at 1. See also Exhibit B, Letter from Katherine Mollan, National 
Archives, to Seth Barrett Tillman, at 2 (June 7, 2017). 
68 See 1 Journal of the Senate of the U.S.A. 441 (1820) (May 7, 1792 entry) (reporting the Senate’s order), 
bit.ly/2rQswt8, http://tinyurl.com/y76jnn3u; Exhibit L, The Complete Report – Cover Letter, at 2 
(reproducing The Complete Report’s Hamilton-signed cover letter which stated that the report was 
produced “in obedience to the order of the Senate”).  
69 See 1 American State Papers/Foreign Relations, at title page & vii (Clerk of the House and Secretary of 
the Senate eds., Gales & Seaton 1833) (indicating that the Secretary of the Senate and Clerk of the House 
were directed by an 1831 statute to compile documents for publication in ASP), 
http://tinyurl.com/ybrqg9f7; 1 American State Papers/Miscellaneous, at title page (Clerk of the House and 
Secretary of the Senate eds., Gales & Seaton 1834) (this is the volume reporting The Condensed Report), 
http://tinyurl.com/y8gq8eep.  
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55. As for the endorsement on The Condensed Report, it does not state “Condensed Report from 

[the] Secretary,” as Gorod and others apparently believe.70 Rather, it says “Condensed” and 

then on another line it identifies what had been condensed: the “Report from [the] 

Secretary.” In other words, the endorsement does not identify who drafted the report under 

discussion, but only what item had been condensed (i.e., The Complete Report).  

56. I conclude that The Condensed Report was prepared for publication in ASP (which was 

edited by the Clerk of the House and Secretary of the Senate). This inference is supported by 

the Introduction to volume 1 (Foreign Relations series) of ASP. The Introduction states: 
At the first view, it does not appear difficult to ascertain the specific duties required from 
us. The documents are to be selected by us. It would, therefore, seem that, when we had 
given the publishers a list of the papers to be reprinted, our agency was at an end. 
Circumstances, however, which we will now explain, rendered it impossible that our 
duties could stop here. The great mass of these documents were to be found only in the 
archives of the two Houses [of Congress]. No complete set of them existed in any other 
place. They were contained in one hundred and sixty octavo and folio printed volumes, 
eighty large folio manuscript records, and in some hundred large files of documents. 
Charged, as we are, with the care and preservation of all these important documents, we 
could not, for a moment, permit them to go into the hands of others over whom we had 
no control. To make the separation of those to be published, without producing disorder, 
required the knowledge and experience, and the most patient, persevering industry of the 
most able of our assistants, and of ourselves. Had any one, without that knowledge of 
these things, which can only be obtained by long experience, undertaken to separate and 
arrange these documents, he would have been in great danger of reducing the whole to a 
heap of confusion. In addition to this, many of these documents exist only in the 
manuscript records of the two Houses, consisting of large folio volumes substantially 
bound, and in the best state of preservation. We could not suffer these valuable records to 
be taken apart, and the portions selected sent to the printing office. We were also 
unwilling, either to permit them to be taken from the office to be copied, or to permit 
strangers to come into the office, and occupy our desks and tables in copying them. 
 From these considerations, (and others of a similar nature not here detailed,) it 
was evident to us that it was out duty, not only to select these documents, but also to 
prepare them for the press. 
 . . . .  
 From all these considerations, it was evident to us, that, if we acted at all under 
the [A]ct of Congress [of March 2, 1831], it was our duty to assume the whole 
responsibility of editing the work. 
December 29, 1831 

Walter Lowrie [Secretary of the Senate] 

                                                
70 See Brianne J. Gorod, A Little More on Alexander Hamilton and the Foreign Emoluments Clause, Take 
Care (Aug. 1, 2017), https://perma.cc/U4A6-EMVG(“[T]he original of the document that is included in 
the American State Papers is labeled ‘Condensed Report from Secretary of the Treasury with names, 
Compensation of all Officers in the civil employ of the Government.’”). Why Gorod would rely on the 
title in ASP, when she has had access to the archived original is all too easy to understand.  
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MW. St. Clair Clarke [Clerk of the House]71 

57. My view is that The Condensed Report postdates The Complete Report. The former is largely 

(but not entirely) a scrivener’s copy of the latter, with changes made to accommodate 

publication in ASP and an audience circa 1830. As a scrivener, the copyist copies the 

document, including the original signature. But the purported signature, i.e., where 

“Alexander Hamilton” is written, was not written by Hamilton. This is the precise claim 

which I had made in my brief, and I stand by that claim. 

58. If I made a long hand copy of Lincoln’s Gettysburg Address and copied Lincoln’s signature, 

one would not say that Lincoln’s signature appeared on my Tillman-drafted copy. The words 

“Alexander Hamilton” appear on The Condensed Report, but those words do not amount to a 

signature.  

59. The same is true of the date. The Condensed Report has the words “February 26th 1793” on 

its first page.72 I believe the scrivener who drafted The Condensed Report copied that date 

from The Complete Report.  

60. If I made a long hand copy of Lincoln’s Gettysburg address and copied the date from the 

original, i.e., November 19, 1863, into my copy, one might conclude (based on my copy) 

when Lincoln gave his famous address, but one could not conclude (based on my copy, and 

the words “November 19, 1863”) when I drafted the document.  

61. Just so here, the scrivener copied the date in The Complete Report into The Condensed 

Report, but when The Condensed Report was drafted cannot be determined from the face of 

The Condensed Report. In other words, although the words “February 26th 1793” appear in 

The Condensed Report, the document’s creation date is unknown. As a result, The 

Condensed Report is undated. This is precisely the claim I made in my brief, and I stand by 

that claim. This understanding of the pre-20th century world of scriveners is basic: such a 

conclusion flows directly from the fact that the 18th and 19th centuries lacked photocopiers. 

All know this. Thus copies had to be made by hand (unless set to type). Such copies only 

reflected the date of the underlying document’s creation, and not the copy’s creation date 

(unless otherwise indicated by marginalia or by other means).  

                                                
71 1 American State Papers/Foreign Relations, at vii-ix (1833) (emphasis added).  
72 See Exhibit P, The Condensed Report, at 2. 
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62. The Condensed Report (and the reproduction or report of The Condensed Report in ASP) 

includes the President and Vice President. But the significance of this document (The 

Condensed Report), which was drafted decades after the founding, and decades after 

Hamilton’s Complete Report, by an unknown Senate functionary (or functionaries), does not 

outweigh the significance of the document actually signed by Alexander Hamilton (The 

Complete Report), which was part of an official Treasury Department communication to the 

Senate. It follows that The Complete Report has all the authority of a modern Office of Legal 

Counsel memorandum or Comptroller General’s opinion; by contrast, The Condensed Report 

has little or no such value. As my attorney and I explained in the Tillman Amicus brief: 

Both documents are probative of the legal meaning of Office . . . under the United 
States as used in the Senate order. But the two documents are not equally 
probative.73 

63. Tillman and Blackman stand behind every word in this conclusion. Indeed, in writing in this 

manner, we all too generously recognized (although we need not of) that The Condensed 

Report had some marginal utility and connection to the interpretive issue before this Court. 

To put it another way, just as diplomatic gifts from the Age of Jackson (and subsequent to 

that) are probative of the meaning of the Constitution’s Foreign Emoluments Clause, such 

gifts are not nearly as probative as diplomatic gifts received by President Washington and by 

his successors during the Early Republic. Similarly, a scrivener’s copy based on the 

Hamilton-signed original, a copy drafted in the Age of Jackson, circa 1830, may have 

language useful in interpreting the Constitution of 1789, but such a document is not nearly as 

probative as the Hamilton-signed original from 1793 (during George Washington’s 

administration).  

64. A few final miscellaneous points are worth addressing. Gorod has characterized ASP as 

“Congress’ record”74 in regard to the Hamilton documents. I see no basis for this assessment. 

The compilation of documents for and the production of ASP unleashed a frenzy of 

                                                
73 Brief for Scholar Seth Barrett Tillman as Amicus Curiae in Support of the Defendant at 19 n.76, 
Citizens for Responsibility and Ethics in Washington v. Donald J. Trump, President of the United States 
of America, Civ. A. No. 1:17-cv-00458 (S.D.N.Y. June 16, 2017) (filed by Professor Josh Blackman & 
Robert W. Ray, Esq.), Doc. No. 37, 2017 WL 2692500, https://ssrn.com/abstract=2985843. 
74 See Brianne J. Gorod, What Alexander Hamilton Really Said, Take Care (June 7, 2017), 
https://perma.cc/YCY8-XQC9 (“[The ASP reproduction] plainly is Congress’ record of the official 
response from ‘Alexander Hamilton, Secretary of the Treasury’ to the same Senate inquiry to which 
Tillman’s document was a response.” (emphasis added)).  
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destruction on America’s vital documentary records from the Founding era.75 Even were I to 

assume that The Complete Report and The Condensed Report were produced 

contemporaneously, it strikes me as more than odd to suggest that Lowrie and Clarke, the 

Secretary and Clerk in 1831, made any attempt to assess or had any interest in assessing 

which of these two documents (or if both or neither) had Hamilton’s actual signature on them 

etc.  

65. Shugerman and others are laboring under a very real misconception that ASP indicates that 

The Condensed Report was authentic.76 PAH identifies documents signed by Hamilton as 

“DS”; it did not do that for The Condensed Report appearing in ASP. Furthermore, PAH 

reproduced in whole or in part all bona fidé Hamilton documents in its collection (except 

those documents connected to Hamilton’s law practice, which were part of a separate series). 

It is the very fact that The Condensed Report was not reproduced in the pages of PAH (and 

not listed as “DS”) which indicates that PAH’s editors rejected this document as a bona fidé 

Hamilton-signed document.77  

66. Shugerman has suggested that the February 27, 1793 transmittal letter accompanied The 

Condensed Report as part of a second communication from Hamilton (or the Treasury 

Department) to the Senate.78 I see no coherent argument justifying this conclusion. The 

evidence that the transmittal letter accompanied The Complete Report is overwhelming. First, 

the expert editors of the Papers of Alexander Hamilton, writing in a nonlitigation driven 

environment, writing long before President Trump came on the political scene, while in full 

possession of all the facts including both reports (and the American State Papers’ 
                                                
75 See Introduction, The Early Republic Critical Editions on the Founding of the United States (last 
visited September 4, 2017) (“When Congress authorized publication of the American State Papers in 
1831, the editors of the series made their own markings right on the House documents and even cut many 
papers out of the bound manuscript books.” (emphasis added)), http://tinyurl.com/ycu2vocw.  
76 Jed Shugerman, Questions about the Emoluments Amicus Brief on Behalf of Trump, Take Care (Aug. 
31, 2017), https://perma.cc/S8VX-JVAW(“Again, the American State Papers include the date (Feb. 26, 
1793) and indicate that it was signed by Hamilton. Nothing in the Syrett and Cooke’s PAH raises any 
doubts about its authenticity.” (emphasis added)). 
77 See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under the United 
States (Feb. 26, 1793), in 14 The Papers of Alexander Hamilton 157, 159 nn.1–3 (1969), 
http://perma.cc/49RT-TTGF.  
78 See Jed Shugerman, Questions about the Emoluments Amicus Brief on Behalf of Trump, Take Care 
(Aug. 31, 2017), https://perma.cc/S8VX-JVAW (“There is a second letter in the same folder with ‘the 
ASP letter’ dated Feb. 27th, and written and signed by Hamilton. (Here at image 9 [an image of the 
transmittal letter]). It appears that this letter, probably also drafted by Hamilton, accompanied the ASP 
letter.”);  
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reproduction), affirmed that the transmittal letter accompanied The Complete Report.79 

Second, the Senate Journal and the Senate rules support the view that Hamilton (and the 

Treasury Department) sent one report, and only one report, to the Senate. That report was 

The Complete Report and the transmittal letter was part of that report. Third, the Hamilton 

signature on the transmittal letter matches the Hamilton signature in The Complete Report, as 

opposed to what appears in The Condensed Report. Fourth and most importantly, the 

transmittal letter states that the accompanying report was sent in response to an “order of the 

Senate.” By contrast, it was the Secretary of the Senate that ordered production of The 

Condensed Report. There is no complexity here: the documentary record is pellucidly clear.  

67. Likewise, Gorod argues that Hamilton or the Treasury Department prepared and transmitted 

a second report.80 But Gorod offers no good reason as to why Hamilton would have needed 

additional documents in order to report the President’s and Vice President’s salaries within 

The Complete Report (but would have taken the time to do so in The Condensed Report). 

After all, the President’s and Vice President’s salaries had been set by statute back in 1789.81 

There was no good reason for Hamilton to omit the President’s and Vice President’s salaries 

from the first (and, in my view, only) report, The Complete Report, if Hamilton actually 

thought that such information was responsive to the Senate’s request. Still Gorod misses the 

primary point: even if everything she stated here were true (and it is not), a Treasury 

Department report which remained in the Treasury Department’s files, a report which was 

not actually transmitted to the Senate, tells us nothing about public meaning,82 and there is no 

                                                
79 See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under the United 
States (Feb. 26, 1793), in 14 The Papers of Alexander Hamilton 157, 159 n.1 (1969) (explaining, in a 
footnote to the two-page cover letter to The Complete Report, that “[t]he communicating letter, dated 
February 27, 1793, may be found in RG 46, Second Congress, 1791–1793, Reports of the Secretary of the 
Treasury, National Archives”), perma.cc/49RT-TTGF.  
80 See Brianne J. Gorod, A Little More on Alexander Hamilton and the Foreign Emoluments Clause, Take 
Care (Aug. 1, 2017), https://perma.cc/U4A6-EMVG (“When Hamilton put together the cover letter 
accompanying the original report, perhaps he viewed that letter as essentially a table of contents for the 
various documents he was enclosing—because there was no separate document listing the President and 
Vice President’s compensation, he didn’t include them. Assuming this other document is what it seems—
a single, condensed report prepared by the Treasury Department to provide all of the compensation 
information—perhaps the Department used the opportunity of its preparation to remedy that omission, 
just as it added new salary information that it had subsequently received.” (emphasis added)). 
81 See An Act for Allowing a Compensation to the President and Vice President of the United States, 
ch. 19, § 1, 1 Stat. 72 (1789). 
82 See Jed Shugerman, George Washington’s Secret Land Deal Actually Strengthens CREW’s 
Emoluments Claim [Updated], Shugerblog: Law, History, Emoluments, Quo Warranto… plus some 
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evidence that The Condensed Report was received by the Senate from Hamilton or the 

Treasury Department. There is no entry in the Senate Journal supporting any such inference.  

68. Shugerman, Matz, and Gorod have pressed me for answers to questions that are already 

developed in my brief, regarding documents in the public domain or in American archives 

which are more convenient to them (in the U.S.A.) than to me (in Ireland), and in regard to 

issues which can be as easily answered by them as by me. Shugerman goes beyond that: he 

has sought to unilaterally impose a brisk two-week time restriction in regard to when I might 

respond to his questions and then reaches conclusions based on my failing (as he sees it) to 

respond in line with the time limits he has unilaterally set.83 For the many reasons outlined 

above, I submit that all their questions were unreasonable from the outset. But even if that 

were untrue, even if their questions were in some substantial sense reasonable, and even if it 

were reasonable to press me for these answers on social media and on law blogs (outside of 

the litigation context), my personal circumstances—at this juncture—have prevented me 

from answering their many questions with the alacrity they publicly demand. One of my four 

children has a medical condition. He had been waiting for well over a year for two complex 

surgical procedures to be provided in the country of my residence: Ireland. The Irish state’s 

medical authorities ultimately determined that the domestic hospital service could not 

provide relief in the near term, and (on 72-hours’ notice to my child, my wife, and me) 

proceeded to transfer my son to a NHS hospital in England (U.K.)—an entirely different 

country on an entirely different island. This international dimension to my son’s condition 

precluded my timely addressing many of my most pressing personal and academic 

responsibilities. Happily, the procedure was a success. Still, my son remains on an extensive 

pain management regime, and regular sleep remains in short supply for all in the Tillman 

household. Before all this, and also during my son’s surgery, and now after my son’s surgery 

while he recovers, the actual facts of the two Hamilton documents were not and have never 

been fairly in dispute. Nor was there any good reason to press me for an answer (or answers) 

outside the more slow moving and ultimately fair litigation context. The Hamilton documents 

                                                                                                                                                       
family fun (May 30, 2017), http://tinyurl.com/ycfnuupo (“Private/secret actions have little import for 
original public meaning.”). 
83 See Jed Shugerman, Questions about the Emoluments Amicus Brief on Behalf of Trump, Take Care 
(Aug. 31, 2017), https://perma.cc/S8VX-JVAW (“[W]e had hoped for some kind of explanation or 
acknowledgement of these concerns in the two weeks that have passed. Instead, Professor Tillman 
continued to promote this argument without admitting error.” (emphasis added)).  
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at issue here are hundreds of years old: they are not going anywhere. The fact that I have 

been put to substantial time and cost to respond to allegations made against my (and my 

counsel’s) character and professionalism is unfair. This situation is even more unfair because 

the persons and parties who have combined to make these wrongful and unfounded 

allegations hold themselves out as “Legal Historians.”84 As legal historians they ought to 

know better, but they have not made the slightest diligent inquiry (even in regard to the 

simple matter of the authenticity of Hamilton’s (purported) signatures, and even after I 

rejected The Condensed Report as an authentic Hamilton document in my brief) before 

attacking my body of scholarship, intellectual honesty, and reputation. Nor have they (as far 

as I know) conferred with a wide range of experts; such experts uniformly agree that my 

conclusions about the Hamilton documents are substantially correct.85 I submit it is their duty 

to completely and unequivocally withdraw these unfounded and factually erroneous attacks 

on my reputation and my counsel’s reputation. 

69. Finally, it has been asked by Professor Shugerman on the Take Care blog,86 which is 

published by counsel for Plaintiffs, why did I mention The Condensed Report in my brief, 

when in the past, on several occasions, I have only discussed The Complete Report? The 

plain answer is that I did not originally intend to cite The Condensed Report in my brief. I 

changed my mind for reasons which were quite fortuitous. I was invited by the National 

Constitution Center to participate in a debate on the Foreign Emoluments Clause and 

litigation involving the President. I was too busy with regular academic duties to participate, 

and I recommended to the organizers that they use Professor Andy Grewal of the University 

of Iowa in my place. Several days later, after a recording was put online, I took the time to 

hear Professor Grewal and others. What I heard was Gorod making odd comments about the 

                                                
84 The Legal Historians are: Professor Jack N. Rakove (Stanford University), and also Professors Jed 
Handelsman Shugerman (Fordham University School of Law), John Mikhail (Georgetown University 
Law Center), Gautham Rao (American University), and Simon Stern (University of Toronto, Faculty of 
Law). 
85 See, e.g., Professor Kenneth R. Bowling Declaration (2017); John P. Kaminski Declaration (2017); 
Professor Stephen Knott Declaration (2017); Professor Robert W.T. Martin Declaration (2017); Michael 
E. Newton Declaration (2017); Michael E. Newton Supp. Declaration (2017). Depending on 
circumstances, other declarations may be filed in conjunction with the ones listed above.  
86 See Jed Shugerman, Questions about the Emoluments Amicus Brief on Behalf of Trump, Take Care 
(Aug. 31, 2017), https://takecareblog.com/blog/questions-about-the-emoluments-amicus-brief-on-behalf-
of-trump. 
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Hamilton documents.87 My extensive footnote in my brief, a footnote citing to both 

documents, was only put there to help Gorod et al understand these documents. At some 

juncture, I also contacted Professor Zephyr Teachout, who serves as co-counsel for Plaintiffs, 

with whom I have had more than one occasion to debate, and I reiterated my longstanding 

offer to share with her any copies I had of these and related documents and to clarify to her 

or her colleagues my views in regard to the provenance of these documents. She never 

contacted me (directly or through counsel) to inquire further.  

70. All the arguments and conclusions above are well within the reach and grasp of the ordinary 

well educated generalist grounded in American law, history, political science, etc. Not one of 

them depend on arcane knowledge or rely on documents which were beyond the easy reach 

of the Legal Historians and Plaintiffs’ attorneys. (Indeed, I posted extracts of those 

documents on my bepress website several years ago.) I am supported in my conclusions by 

several experts: by experts in regard to editing and authenticating pre-twentieth century 

American documents, and by academics, biographers, and other experts who have published 

extensively on Alexander Hamilton. (These experts’ declarations appear with my declaration 

supporting the instant motion.88) In my amicus brief, I squarely challenged the signature in 

The Condensed Report as an authentic Hamilton-signed document. If the Legal Historians 

and Plaintiffs’ attorneys were genuinely unable to see why that is so, as difficult as that is for 

me to imagine, they could have consulted an expert in regard to authenticating documents or 

a Hamilton expert. There is no shortage of such experts. And they could have consulted me, 

if only through my attorney. I never received any inquiry from them regarding either the 

substantive issues being litigated or even the broader historical issues, except in the form of 

internet and social media assaults on my integrity and on my scholarship. The issue here is 

not a matter of my suffering (or not) any personal distress, but high judicial policy. If this 

situation goes without remedy, then honest amicus practice is effectively at an end, at least in 

regard to the lonely scholar with unusual ideas, who is unaffiliated with the popular, the 

organized, and the wealthy.89 It is precisely those sorts of ideas which most need to be heard.  

                                                
87 See Jeff Rosen, Has President Trump violated the Emoluments Clause? (w/Brianne Gorod & Andy 
Grewal), National Constitution Center (Jan. 26, 2017), http://tinyurl.com/hczcsjd (Gorod at 3:58ff).  
88 See supra note 85 (listing scholars supporting Tillman’s views).  
89 See generally supra note 64 (quoting Professor Fallon). 

Case 1:17-cv-00458-GBD   Document 85-5   Filed 09/19/17   Page 27 of 28



Case 1:17-cv-00458-GBD   Document 85-5   Filed 09/19/17   Page 28 of 28



 
 

Exhibit E 
 

Declaration of Michael E. Newton  

Case 1:17-cv-00458-GBD   Document 85-6   Filed 09/19/17   Page 1 of 4



Case 1:17-cv-00458-GBD   Document 85-6   Filed 09/19/17   Page 2 of 4



Case 1:17-cv-00458-GBD   Document 85-6   Filed 09/19/17   Page 3 of 4



Case 1:17-cv-00458-GBD   Document 85-6   Filed 09/19/17   Page 4 of 4



Case 1:17-cv-00458-GBD   Document 85-7   Filed 09/19/17   Page 1 of 3



Case 1:17-cv-00458-GBD   Document 85-7   Filed 09/19/17   Page 2 of 3



Case 1:17-cv-00458-GBD   Document 85-7   Filed 09/19/17   Page 3 of 3



 
 

Exhibit G 
 

Declaration of Professor John P. Kaminski  

Case 1:17-cv-00458-GBD   Document 85-8   Filed 09/19/17   Page 1 of 7



1 

Declaration of John P. Kaminski 
 

1. I am a citizen of the United States, and a resident of the State of Wisconsin.  

2. In 1962, I graduated from Lane Technical High School in Chicago, Illinois, and 

subsequently earned a bachelor and master’s degrees from Illinois State University in 1966 and 

1967, and then a Ph.D. in history from the University of Wisconsin-Madison in 1972. I have 

been editing The Documentary History of the Ratification of the Constitution since 1969. 

Twenty-nine of a projected thirty-one volumes of this work have been published by the 

Wisconsin Historical Society Press and the electronic version has been placed on the University 

of Virginia’s “Rotunda” website and on the University of Wisconsin-Madison Digital Library. In 

1981, I founded and I continue as the director of The Center for the Study of the American 

Constitution (the “Center”) in the Department of History at the University of Wisconsin-

Madison. The Center has 12 employees, including 5 co-editors (including myself and a co-editor 

emeritus).  

3. In addition to the Ratification series, I have edited, co-edited, or written thirty other 

books as well as many articles and encyclopedia entries on the Revolutionary era with special 

emphasis on the Constitution, the Bill of Rights, the judiciary, slavery, the Founding Fathers, 

including George Washington, Thomas Jefferson, James Madison, John Jay, Thomas Paine, the 

Marquis de Lafayette, Alexander Hamilton, George Clinton, and John and Abigail Adams. I 

have spoken on these subjects throughout the country and abroad. I have appeared on Wisconsin 

Public Radio twenty-eight times—these audio tapes are available free on the Center’s website. 

The Center also has an extensive video library in which I address many eighteenth-century 

issues. I have written many book reviews, refereed manuscripts for scholarly journals and 

presses, and served on panels for several federal government funding agencies. 

4. In 1994, I instituted a judicial education program in conjunction with the Wisconsin 

Office of Judicial Education. Between 1995 and 2013 this program expanded to include over 100 

one-day seminars for federal judges through the auspices of the Federal Judicial Center, and 

from 1997 through 2010, I served on the visiting faculty of the National Judicial College in 

Reno, Nevada. Through the use of historical documents, the Center’s judicial seminars gave 

judges the opportunity to learn about the historical beginnings of America with emphasis on the 

nation’s philosophical underpinnings. 
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5. I have received the following academic and professional honors, awards, and fellowships: 

Illinois State Teachers Scholarship; Dean’s List; Phi Alpha Theta (president); Rovensky 

Fellowship in Economic History; Ford Foundation Fellow; University Service Award (1987); 

Association for Documentary Editing (ADE) Distinguished Service Award (1990); Chancellor’s 

Award for Academic Excellence in Research (1991); Fraunces Tavern Museum Book Award 

(1993); Lyman H. Butterfield Award from The Association for Documentary Editing (1993); 

Fraunces Tavern Museum Book Award Honorable Mention (1994); ADE Lifetime Service 

Award (2007); American Library Association Book Award (2009); Elected Fellow of the 

Massachusetts Historical Society (2009); ADE Julian P. Boyd Award for lifetime contribution to 

American Culture (2010); College of Letters and Science Hall of Fame, Illinois State University 

(2014).  

6. My publications and professional activities related specifically to Alexander Hamilton 

include: [a] John Kaminski, ed., Alexander Hamilton: From Obscurity to Greatness (Wisconsin 

Historical Society Press 2016); [b] James Madison and Alexander Hamilton: Giants at the 

Founding, presented at John Jay Homestead, Katonah, N.Y, March 2004; [c] Letterpress 

Broadside on Alexander Hamilton (2016); [d] Audio-CD—University of the Air (WHA-Radio) 

on James Madison & Alexander Hamilton (2004); [e] member of the Board of Editors, The 

Hamilton Project, 1988–92. Many of my other publications include discussion of Alexander 

Hamilton and documents which he drafted.  

7. My publications have been cited by the Supreme Court of the United States,1 the United 

States Courts of Appeals for the First and Second Circuits,2 federal district courts, including the 

United States District Court for the Eastern District of New York,3 the Supreme Court of Rhode 

Island,4 the Supreme Court of Iowa,5 the Supreme Court of New Jersey,6 and the Court of 

                                                
1 See, e.g., District of Columbia v. Heller, 554 U.S. 570, 604 (2008); id. at 716 (Breyer, J., dissenting); Arizona v. 
Inter Tribal Council of Ariz., Inc., No. 12–71, 2013 133 S. Ct. 2247, 2265, 2266, 2267 (2013) (Thomas, J., 
dissenting);  
2 See, e.g., Pharm. Res. & Mfrs. of Amer. v. Concannon, 249 F.3d 66, 88 (1st Cir. 2001) (Keeton, D.J., concurring); 
U.S. ex rel. Stevens v. State of Vt. Agency of Natural Resources, 162 F.3d 195, 210 (2d Cir. 1998) (Weinstein, D.J., 
dissenting).  
3 See, e.g., City of N.Y. v. Beretta U.S.A. Corp., 401 F.Supp. 2d 244, 272 (E.D.N.Y. 2005).  
4 See, e.g., State v. Jeremiah, 696 A.2d 1220, 1222 n.6 (R.I. 1997).  
5 See, e.g., State v. Baldon, 829 N.W.2d 785, 804-06, 808 (Iowa 2013) (Appel, J., concurring).  
6 See, e.g., Committee to Recall Robert Menendez From the Office of U.S. Senator v. Wells, 7 A.3d 720, 774 (N.J. 
2015) (Rivera-Soto & Hoens, JJ., dissenting).  
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Appeals of New York,7 and in eight Office of Legal Counsel memoranda.8 My publications are 

cited in well over 50 briefs9 and over 500 secondary sources.10 

8. My publications and other professional activities frequently require my reviewing and 

analyzing 18th century primary documents—both originals and subsequent editors’ typeset 

reproductions. In doing so, I must frequently decide whether a document is what it purports to 

be: i.e., Is it genuine or authentic? There were no photocopiers in the 18th century. As a result, 

when a copy was needed, a scrivener copied the document, including the original author’s 

signature into the scrivener’s copy. Such copies are not originals. Although such documents have 

a name in them which might look like a signature, they are mere copies which may have been 

generated substantially later than the original. A historian would not characterize such a 

document as signed. Similar logic applies to dating such a document. Where the only date in a 

copy of an original is the date of the original document, one cannot meaningfully determine the 

precise date of the creation of the copy. The creation date of such a document is unknown. Such 

a document is not “dated” in any meaningful sense.  

9. I have reviewed photoduplicates of the February 26, 1793 roll of officers. There are two 

such documents. The longer of the two documents was reproduced (in part) in The Papers of 

Alexander Hamilton (“PAH”). For convenience, I call the original document, which was 

reproduced (in part) in PAH, the Complete Report. The shorter of the two documents was 

reproduced in American State Papers (“ASP”). For convenience, I call the original document, 

which was reproduced in ASP, the Condensed Report. The two originals are in longhand, and the 

PAH and ASP reproductions are typeset. I have also examined the typeset reproductions. The 

photoduplicates were supplied to me by Seth Barrett Tillman. I am satisfied that those 

photoduplicates are complete or substantially complete.  

                                                
7 See, e.g., People v. Brown, 749 N.E.2d 170, 174 n.1 (N.Y. 2001).  
8 See, e.g., Applicability of Emoluments Clause to Employment of Government Employees by Foreign Public 
Universities, 18 U.S. Op. O.L.C. 13, 1994 WL 810701, at *3 n.4.  
9 See, e.g., Brief of Constitutional Accountability center as Amicus Curiae in Support of Respondent at 10, Spokeo, 
Inc. v. Robins, No. 13-1339 (U.S. Sept. 8, 2015) (filed by Elizabeth B. Wydra, Esq. & Brianne J. Gorod, Esq.), 2015 
WL 5244346; Brief of Professors [Laurence H. Tribe and others] of Constitutional Law and Federal Jurisdiction as 
Amici Curiae in Support of Petitioners at 6 n.7, Boumediene v. Bush, Nos. 06-1195, 06-1196 (U.S. Aug. 24, 2007), 
2007 WL 2441580.  
10 See, e.g., Jack N. Rakove, The Original Intention of Original Understanding, 13 CONST. COMMENT. 159, 163 n.12 
(1996); Jack N. Rakove, The Super-Legality of the Constitution, or, a Federalist Critique of Bruce Ackerman’s Neo-
Federalism, 108 YALE L.J. 1931, 1935 n.13 (1999); Jack N. Rakove, Rights Talk in the Past Tense, 52 STAN. L. 
REV. 1865, 1879 n.71 (2001) (book review).  
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10. For the reasons I explain below, I conclude that the signature in the Complete Report is 

Alexander Hamilton’s signature. (This includes the signature in the cover letter and in Annex 

XIII.)  

11. For the reasons I explain below, I conclude that the signature in the Condensed Report is 

not Alexander Hamilton’s signature. This document is a scrivener’s copy.  

12.  In a footnote to an amicus brief submitted to this Court (Southern District of New York), 

Seth Barrett Tillman asserted:  

See Report on the Salaries, Fees, and Emoluments of Persons Holding Civil Office Under 
the United States (Feb. 26, 1793), in 14 The Papers of Alexander Hamilton (“PAH”), 
157, 157–59 (1969), perma.cc/49RT-TTGF. The editors of PAH marked this document 
“DS,” meaning “document signed,” which indicates that this document was the original 
signed by Hamilton. The original Hamilton-signed document, on which the PAH 
reproduction is based, remains in the vaults of the National Archives & Records 
Administration (Record Group #46). An excerpt of the original Hamilton signed 
document is available at bit.ly/2rQCDxX. Amicus notes that an entirely different 
document (but bearing a similar name) can be found in American State Papers (“ASP”). 
See List Of Civil Officers Of The United States, Except Judges, With Their Emoluments, 
For The Year Ending October 1, 1792, in 1 American State Papers/Miscellaneous 57 
(1834). The document in ASP was not signed by Hamilton. The undated ASP document 
was drafted by an unknown Senate functionary. Unlike Hamilton’s manuscript, the 
record in ASP includes the President and Vice President. Both documents are probative of 
the legal meaning of Office . . . under the United States as used in the Senate order. But 
the two documents are not equally probative. There is no reason to favor a document of 
unknown provenance over the Hamilton-signed original which was, in fact, an official 
communication from the Executive Branch responding to a Senate order.11 
 

For the reasons I explain below, I conclude that Tillman’s assessment of the signatures and 

provenance of the two documents is correct.  

13. On 7 May 1792, the U.S. Senate ordered Secretary of the Treasury Alexander Hamilton 

to submit a report listing the salaries, fees, and emoluments of all persons (except judges) 

holding civil offices under the federal government through the financial year ending 1 October 

1792. Hamilton responded with a lengthy report dated 26 February 1793 that was transmitted to 

the Senate the following day. Little doubt remains about this document except why it did not 

include references to the compensation for the President, Vice President, and members of the 

U.S. House of Representatives and the U.S. Senate. Perhaps Hamilton thought that Congress was 

                                                
11 Brief for Scholar Seth Barrett Tillman as Amicus Curiae in Support of the Defendant at 19 n.76, 
Citizens for Responsibility and Ethics in Washington v. Donald J. Trump, President of the United States 
of America, Civ. A. No. 1:17-cv-00458 (S.D.N.Y. June 16, 2017) (filed by Professor Josh Blackman & 
Robert W. Ray, Esq.), Doc. No. 37, 2017 WL 2692500, https://ssrn.com/abstract=2985843.  
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well aware of these payments. Other explanations are also possible. The Secretary of the Senate 

and the Clerk of the House of Representatives certainly knew what per diems and travel 

allowances had been paid to the members of their respective legislative houses. Yet 

compensation to the members was not included in Hamilton’s report, even though Hamilton 

could have had easy access to this information through the Secretary and Clerk (with whom 

Hamilton was already in contact). Because this information was in easy reach, but Hamilton did 

not include it, one might also conclude that Hamilton did not think that this information, 

including the compensation of the President and Vice President, was responsive to the Senate’s 

order.  

 

14.  A condensed version of Hamilton’s report also exists. Unlike the original report (i.e., 

“The Complete Report” as it is sometimes called), the second document (i.e., “The Condensed 

Report” as it is sometimes called) is shrouded in uncertainties. The cover letter to The Complete 

Report was published in The Papers of Alexander Hamilton, while The Condensed Report was 

only referred to in annotation (that is, in a footnote) in the Hamilton Papers. The Condensed 

Report was published in 1834 in the first volume of American State Papers/Miscellaneous. 

 

15.  Historical documentary editors regularly face the task of identifying the authorship and 

dating documents in determining what documents to publish in their volumes, what documents 

should be relegated to annotation, and what documents should be excluded altogether. I have 

been making these kinds of decisions for almost fifty years. After examining the two reports, it 

seems clear to me that one interpretation is possible. I agree with the editors of the Hamilton 

Papers that The Complete Report is an original Hamilton document while The Condensed Report 

is a later copy. 

 

16.  Both lengthy reports were written by scriveners. The Complete Report was signed by 

Alexander Hamilton himself. I base this opinion in substantial part on my professional judgment 

as to what Hamilton’s signature looked like. The Condensed Report also contains the words 

“Alexander Hamilton” where a signature might appear, but this “signature” was clearly not 

written by Hamilton himself. Rather, the words “Alexander Hamilton” were written by the same 

scrivener who transcribed The Condensed Report. Endorsements or marginalia on both 
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documents assist in determining the genesis of The Condensed Report. The markings on The 

Complete Report in pencil indicate that the report was “To be condensed & printed. See page 

Journal 441 & 497.” The page numbers refer to the relevant dates of 7 May 1792 and 27 

February 1793 located in the 1820 printed edition of the U.S. Senate Journal published by Gales 

& Seaton. The back of The Condensed Report is docketed: “2 Cong No. 34 2 Sess. Condensed.” 

Beneath the word “Condensed” appears: “Report from Secretary of the Treasury with names & 

compensation of all Officers in the civil employ of the Government, 1793 Feb 27—Series 10 No. 

No. [sic] 34 Miscellaneous.” A separate notation indicates: “Condensed by Order of the 

Secretary of the Senate.”  

 

17.  These markings clearly indicate that sometime after 1820 (probably near 1833), the 

Secretary of the U.S. Senate ordered that a condensed version of The Complete Report be made. 

Transcribed by a clerk of the Senate, The Condensed Report was then printed in the first 

miscellaneous volume of American State Papers, published in 1834. Hamilton was long since 

dead by 1820. Thus Alexander Hamilton had no direct connection with The Condensed Report. 

  

 

I declare under penalty of perjury that the foregoing is true and correct.  

Executed this the 5th day of September, 2017. 

        

       John P. Kaminski 
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Exhibit H 
 

Declaration of Professor Kenneth R. Bowling, 
Ph.D.  
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Exhibit I 
 

Declaration of Professor Stephen F. Knott  
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Exhibit J 
 

Declaration of Professor Robert W.T. Martin  
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Declaration of Professor Robert W.T. Martin  
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Exhibit L 
 

The Complete Report - Cover Letter  
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Exhibit O 
 

The Complete Report – Annex XIX  
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Exhibit Q 
 

Papers of Alexander Hamilton - Reproduction 
of The Complete Report’s Cover Letter 

  

Case 1:17-cv-00458-GBD   Document 85-29   Filed 09/19/17   Page 1 of 3



Case 1:17-cv-00458-GBD   Document 85-29   Filed 09/19/17   Page 2 of 3



Case 1:17-cv-00458-GBD   Document 85-29   Filed 09/19/17   Page 3 of 3



 
 

Exhibit R 
 

American State Papers – Reproduction of The 
Condensed Report 

  

Case 1:17-cv-00458-GBD   Document 85-30   Filed 09/19/17   Page 1 of 5



Case 1:17-cv-00458-GBD   Document 85-30   Filed 09/19/17   Page 2 of 5



Case 1:17-cv-00458-GBD   Document 85-30   Filed 09/19/17   Page 3 of 5



Case 1:17-cv-00458-GBD   Document 85-30   Filed 09/19/17   Page 4 of 5



Case 1:17-cv-00458-GBD   Document 85-30   Filed 09/19/17   Page 5 of 5




