
IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
CITIZENS FOR RESPONSIBILITY ) 
AND ETHICS IN WASHINGTON, ) 
      ) 
  Plaintiff,   ) 
      ) 
 v.     ) Civil Action No. 18-cv-00377 (CRC) 
      ) 
GENERAL SERVICES   ) 
ADMINISTRATION,   ) 
      ) 
  Defendant.   ) 
____________________________________) 
 

PLAINTIFF’S RESPONSE TO DECLARATION OF JOEL T. BERELSON  
 

Introduction 
 

 In its Memorandum Opinion and Order of December 17, 2018 (ECF No. 23), the Court 

raised a question regarding the claim by defendant General Services Administration (“GSA”) 

that redactions in a GSA document entitled “Findings and Determination, Cancellation of 

Request for Proposals (Phase I and II) FBI Headquarters Consolidation” (“F&D”) were properly 

subject to withholding under the deliberative process privilege pursuant to Exemption 5 of the 

Freedom of Information Act (“FOIA”). Specifically, the Court questioned whether the document 

qualified as predecisional given its title and the fact that it was issued on the same day that GSA 

announced the procurement cancellation. Mem. Op. at 16.1 The Court accordingly gave GSA an 

opportunity to submit a supplemental declaration addressing the Court’s question. Id.  

 On February 14, 2019, GSA submitted the Declaration of Joel T. Berelson (ECF No. 26-

1) (“Berelson Decl.”). In response to the Court’s question, Mr. Berelson makes several 

assertions. First, he claims the redacted information is predecisional “because the FBI 

                                                 
1 For the Court’s convenience a copy of this document is Exhibit A to this response. 
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Headquarters Consolidation project remains a live procurement action.” Berelson Decl. ¶ 4. Mr. 

Berelson does not further define that action beyond noting that GSA is engaged in “continued 

analysis and processes regarding the future FBI Headquarters Project.” Id. He further 

acknowledges that the document at issue here “represented the then-cancellation of the original 

procurement[.]” Id. Second, Mr. Berelson claims that releasing the redacted information “would 

be commercially disadvantageous to the government prior to the completion of this 

procurement.” Berelson Decl. ¶ 5. In support he cites to a contracting regulation, 48 C.F.R. 

3.104-4, that he claims prohibits him from releasing the requested information given the 

agency’s “plans to resume the procurement[.]” Id. Both of these claims are demonstrably false. 

 1. The F&D Is a Final Document 

 Courts have identified three factors that bear on whether a document is either 

predecisional or final: (1) the decision-making authority of the document’s author; (2) the 

parties’ position in the chain of command; and (3) whether the document expresses “the 

individual author’s views or. . . the agency’s official position.” Pfeiffer v. C.I.A., 721 F. Supp. 

337, 339 (D.D.C. 1989). Further, “as a general principle. . . action taken by the responsible 

decisionmaker in an agency’s decision-making process which has the practical effect of 

disposing of a matter before the agency is ‘final’ for purposes of FOIA.” Rockwell Int’l Corp. v. 

U.S. Dep’t of Justice, 235 F.3d 598, 602 (D.C. Cir. 2001) (quotation and citation omitted). 

 As applied here, these factors yield the unmistakable conclusion that the F&D is a final 

document that is not within the protection of Exemption 5. The F&D was issued by two 

contracting officers and the regional commissioner for the Public Buildings Service of the GSA – 

officials with decision-making authority – on behalf of the agency. And the F&D expresses the 
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agency’s official position on why it had cancelled the FBI Headquarters Consolidation 

procurement.  

 Moreover, the F&D pertains to a specific procurement project that GSA cancelled, 

thereby “disposing of” the matter. The F&D defined the project as consisting of two phases. 

Phase I involved finding “an exchange partner to develop, design, construct, deliver and operate 

a consolidated headquarters facility of up to 2.1 million rentable square feet for the . . . FBI.” 

F&D at 1. In Phase II “the exchange partner would receive Federal construction funding and, 

upon completion and acceptance of the new FBI headquarters facility, fee simple title to the J. 

Edgar Hoover Building[.]” Id. Thus, by its very terms, the F&D pertained to a discrete 

procurement composed of two very specific and distinct phases.  

 The F&D also makes clear GSA was cancelling this specific procurement. The F&D’s 

Determination section states: 

Consistent with the terms of the RFP, and applicable legal authority, GSA has 
determined it is reasonable and in the best interest of the Government to cancel 
the FBI Headquarters Procurement. GSA will work to develop an alternative 
procurement approach that will eliminate the risks associated with the current 
Procurement structure, reduce overall project costs, and position the Government 
to maximize [the J. Edgar Hoover Building] disposal value when that facility is 
ready to be vacated. 

 
F&D at 10 (emphasis added).  

 GSA’s initial declarant, Travis Lewis, the director of GSA’s FOIA and records 

management division, confirmed the characterization of this document as pertaining to a final 

decision by asserting that the documents GSA gathered in response to CREW’s FOIA request 

were related “to the decision to cancel the procurement for the FBI consolidation project.” 

Declaration of Travis Lewis ¶ 15 (ECF No. 16-2) (emphasis added). Thus, regardless of whether 

GSA is now considering some other procurement process for the FBI headquarters as Mr. 
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Berelson claims, GSA has terminated the specific procurement for the FBI consolidation project 

that was the subject of the F&D – the very action justified in that document.  

 Tellingly, Mr. Berelson has not explained what specific procurement or procurements 

GSA currently is considering, nor has he confirmed that any future procurement is the same as 

the one addressed in the F&D – all information that would be critical to support a claim that the 

process of which the F&D is a part is ongoing and properly subject to the deliberative process 

privilege. Instead he cites generally to a process in which GSA is “engaging in planning and 

analysis regarding a future procurement,” Berelson Decl. ¶ 5, relying on the decision in 

Casad v. HHS, 301 F.3d 1237, 1252 (10th Cir. 2002), as support. Berelson Decl. ¶ 4. Far from 

supporting GSA’s Exemption 5 claim, however, that case illustrates precisely why the F&D is a 

final document in its own right. The plaintiff in Casad was seeking a copy of a summary 

statement prepared during peer review of a specific grant application. In concluding the 

document was predecisional not final, the court relied on the fact that “the peer group evaluation 

is not dispositive. At the end of the day, the director alone has the power to fund an application.” 

301 F.3d at 1252. Here, by contrast, the F&D was issued by the three individuals exercising the 

power to cancel the procurement, leaving nothing left to decide as to that specific procurement. 

 2. No Claimed Exemption Protects the Redacted Information 

 GSA further claims “releasing the redacted information would be commercially 

disadvantageous to the government prior to the completion of this procurement,” citing general 

statutory procurement authority and a Federal Acquisition Regulation (“FAR”), 48 C.F.R. § 

3.104-4. Berelson Decl. ¶ 5. GSA has relied exclusively on Exemption 5 to protect this material, 

however, and that exemption offers no protection for “commercially disadvantageous” 

information. 

Case 1:18-cv-00377-CRC   Document 27   Filed 02/25/19   Page 4 of 6



5 
 

 The Berelson Declaration hints at another exemption – Exemption 3 – but neither cites it 

nor demonstrates that the redacted information properly is subject to an Exemption 3 mandatory 

withholding statute.2 In any event, it is not. The cited FAR, 48 C.F.R. § 3.104-4(e), specifies that 

the prohibition on disclosing contractor bid or proposal information does not apply to “a Federal 

agency procurement after it has been canceled by the Federal agency . . . unless the Federal 

agency plans to resume the procurement.” As discussed, the procurement at issue in the F&D has 

been cancelled, rendering the bar to disclosure inapplicable. 

 Moreover, GSA has not demonstrated that the redacted information properly constitutes 

“[c]ontractor bid or proposal information and source selection information” within the meaning 

of 48 C.F.R. § 3.104-4(e). To the contrary, its own declarant describes the information generally 

encompassed by this regulation as “the offerors’ bid/proposal information relating to a Federal 

agency procurement[.]” Berelson Decl. ¶ 5. But the information redacted from the F&D does not 

fall into that category. 

 GSA has redacted four categories of information: (1) the number of responses it got to its 

Request for Information, F&D 1; (2) the number of “short-listed Offerors to proceed to Phase II 

of the Procurement,” id.; (3) the estimated value of the J. Edgar Hoover Building (“JEH”), id. at 

3, 5, 6; and (4) the values offered for the JEH as part of the cancelled procurement. Id. at 6 & 

nn.3-4. The first two categories do not come close to the kind of contractor information  

§ 3.104-4(e) protects. As to the appraisal information, according to GSA the first appraisal was 

generated by an independent appraiser GSA commissioned in 2010, well before the procurement 

that is the subject of the F&D was announced. See F&D at 5 (“In studying ways to provide FBI 

                                                 
2 Exemption 3 allows the withholding of information that another federal statute on its face 
prohibits from disclosure and leaves the agency with no discretion on the issue. 5 U.S.C. § 
552(b)(3). 
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with a new headquarters, GSA commissioned an independent, licensed appraiser in 2010 to 

appraise JEH under several scenarios.”). GSA commissioned a second independent appraisal in 

2016 “to determine the fair market value of the land only, as if vacant, unimproved and available 

for development.” Id. By its very description this appraisal was relevant to the building swap 

contemplated by the now-cancelled procurement, and it was information GSA itself generated, 

not information provided by a contractor pursuant to the cancelled procurement. Only the fourth 

category was actually submitted by potential contractors pursuant to that contract, which in any 

event has now been cancelled. In short, none of this information falls within 48 C.F.R. § 3.104-

4(e), even putting to one side the fact that GSA has invoked only Exemption 5. 

Conclusion 

 For the foregoing reasons, the Court should give no weight to the Berelson Declaration 

and compel GSA to disclose the information redacted from the F&D. 

      Respectfully submitted, 
 
        /s/ Anne L. Weismann       
      Anne L. Weismann 
      (D.C. Bar No. 298190) 
      Adam J. Rappaport 
      (D.C. Bar No. 479866) 
      Citizens for Responsibility and Ethics 
       in Washington 
      1101 K Street, N.W., Suite 201 
      Washington, D.C.  20005 
      Phone: (202) 408-5565 
      Facsimile: (202) 588-5020 
 
Dated:  February 25, 2019    Attorneys for Plaintiff 
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