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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CITIZENS FOR RESPONSIBILITY AND
ETHICS IN WASHINGTON,

Plaintiff,
V. Civil Action No. 18-cv-945 (CRC)

AMERICAN ACTION NETWORK,

Defendant.

AMERICAN ACTION NETWORK'S REPLY
IN FURTHER SUPPORT OF ITS MOTION FOR A STAY

A stay of this litigation is now more justified tha&ver. Since American Action Network
(“AAN") asked for a stay, there have been two catidevelopments:
1) The D.C. Circuit held that judicial review istrevailable—and a citizen suit
like this is_not permitted—where the Federal E@ttCommission (“FEC”)

relied on its prosecutorial discretion when dismgsn enforcement matter,
as it did heré;and

2) AAN asked the D.C. Circuit to quickly and sumityareverse this Court’s
prior opinions and orders because of this new @iprecedent.

Citizens for Responsibility & Ethics in Washingt'€ REW”) opposes a stay, but does not
mention this new precedent that was issued in anathits enforcement disputes with the FEC.
CREW's silence is deafening. The new D.C. Cirdeitision undermines essentially all of
CREW'’s arguments against a stay. For example, CRE)es that a stay will be “lengthy” and
“potentially [last] for years,” Opp. at 6 (Dkt. 12)ut the D.C. Circuit could quickly and
summarily decide that there is no statutory bamigHis lawsuit. CREW also argues that AAN

cannot show “any likelihood of success on appea|ustify an order that maintains the status

1 Citizens for Responsibility & Ethics in Washingtehal. v. FEG 892 F.3d 435, 441 (D.C. Cir.
2018).

2 Motion for Summary Reversal and VacatQitizens for Responsibility & Ethics in
Washington v. FECNo. 18-5136 (D.C. Cir. June 25, 2018) (Dkt. 17376
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quo,id. at 23, but the D.C. Circuit just parted companshwinis Court on a threshold issue. And
the difference is not abstract: the D.C. Circeildithat “[n]othing in the substantive statute [the
Federal Election Campaign Act (“FECA”)] overcombs presumption against judicial review”
expressed ieckler v. Chaney470 U.S. 821 (1985)See CREW892 F.3d at 439. This Court
found that “FECA’s express provision for the judiaieview of the FEC’s dismissal

decisions . . . is just such a rebuttaCREW v. FEC209 F. Supp. 3d 77, 88 n.7 (D.D.C. 2016).

As a result, if ever a stay were appropriate gserve the status quo, it is appropriate
here. The statutory basis for this lawsuit sitsbaky ground, and the D.C. Circuit should be
given the time required to decide whether it cascped. Doing so will save the Court and the
parties time, will be the most efficient way forwashould this case ultimately proceed, and will
be consistent with the stay issued in the only kmpwor citizen suit.SeeOpp. at 13 (conceding
that the “only precedent citizen suit” was stayet@ihe stay should not be prolonged, will protect
the FEC’s enforcement authority and AAN’s rightshe meantime, and will not harm CREW'’s
ability to ultimately proceed should the D.C. Citazonclude it has the right to do so.

The Court should also deny CREW'’s alternative esgjto jump ahead of the normal
process by issuing so-called “document preservatitopoenas” to third parties. CREW has no
right to such subpoenas in this context, relyirgijgad on cases governed by a statute that
expressly contemplates their issuance. And CREW atameet the standard that applies even
under those inapplicable cases, as CREW has pbwioining more than speculation to support
its fear of document destruction. This Court sHaeject CREW'’s request to burden third
parties with preservation subpoenas related tgatiens that may not (and AAN believes will

not) ever proceed in this case.



Case 1:18-cv-00945-CRC Document 13 Filed 07/06/18 Page 3 of 18

ARGUMENT

As next detailed, the Court should (A) stay altlier proceedings pending final appellate
resolution of CREW'’s precursor case against the, 63 (B) deny CREW'’s alternative request
to serve some undisclosed set of document pregam&atbpoenas on third-parties.

A. The Court Should Stay This Case Pending Resolutioof CREW v. FEC.

A stay is particularly appropriate here becaused@\ has asked the D.C. Circuit to
quickly and summarily decide an issue that coulsiekte the statutory basis for this lawsuit,
(2) the standard for a stay pending related litagais more than satisfied here, and (3) the
traditional four-factor standard for a stay pendapgpeal strongly favors a stay as well.

1. AAN Has Asked The D.C. Circuit To Quickly And Summaily Decide
An Issue That Would Eliminate The Basis For This Liigation.

CREW'’s primary complaint about the requested stdfat it may be “lengthy.’See,
e.g, Opp. at 1, 2, 6-10, 14, 18-22, 25-28. But tlag still not be any longer or more
“indefinite” than the stay in any other case thas$ been stayed pending an app&ae, e.g.
Order,DSCC v. NRS(Civ. No. 97-1493 (D.D.C. Aug. 27, 1997) (Dkt. X$)aying citizen suit
pending related appeafjee also Fairview Hosp. v. Leayio. 05-1065, 2007 WL 1521233, at
*3 n.7 (D.D.C. May 22, 2007) (rejecting argumerdtth stay pending a related appeal would be
“‘indefinite”). And, in fact, the stay requesteddashould be far shorter than usual because AAN
has asked the D.C. Circuit to quickly and summatédyermine whether this litigation may
proceed—or whether it is precluded by the D.C. @itg June 15 decision regarding
prosecutorial discretionSeeMotion for Summ. Reversal and Vacatur, No. 18-5(3&. Cir.
June 25, 2018) (Dkt. 1737659).

In its recent decision, the D.C. Circuit held irodrer of CREW’s enforcement disputes

with the FEC that judicial review is not permittetien the FEC dismisses an enforcement
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complaint in reliance on its prosecutorial disaetiCREW 892 F.3d at 441-42. In so doing,
the D.C. Circuit parted ways with this Court onweestion that was before it in 2016. At that
time, the FEC argued that its exercise of prose@ltdiscretion when dismissing the allegations
against AAN was lawful and precluded revie&eeMot. for Summ. J. at 49-50, No. 14-1419
(D.D.C. Mar. 1, 2016) (Dkt. 36); Reply at 24-25,.N@-1419 (D.D.C. May 23, 2016) (Dkt. 42).
This Court disagreed, stating:

“[A]n agency’s decision not to take enforcemeniatt . . is only presumptively

unreviewable,” and that “presumption may be relalfby the relevant]

substantive statuteHMeckler v. Chaneyd70 U.S. 821, 832 (1985). Here, FECA’s

express provision for the judicial review of the@®& dismissal decisions, as well

as a particular standard governing that reviewJ52.C. § 30109(a)(8)(C), is just

such a rebuttal. The Court will therefore apply tbatrary-to-law standard, as
Congress has instructed it to.

CREW 209 F. Supp. 3d at 88 n.7.

In its other case before the D.C. Circuit, CREWeadr¢he Circuit to adopt the reasoning
of this Court, arguing that this Court correctlfchthat “the controlling commissioners’ simple
citation of prosecutorial discretion” did not “rearf] any legal error in their analysis irrelevant.”
SeeReply Br. at 7, No. 17-5049 (D.C. Cir. Aug. 10120 (Dkt. 1688161) (citingCREW 209
F. Supp. at 93). But the D.C. Circuit disagre#icheld that “[n]othing in the substantive statute
overcomes the presumption against judicial revie@GREW 892 F.3d at 439. And it found that
to be true even if the FEC separately articulatedbstantive reason for dismissing the matter,
citing the “firmly-established principle” againstdrving reviewable legal rulings out from the
middle of non-reviewable actionsld. at 442 (collecting authority).

As aresult, D.C. Circuit precedent now establighes unless “the agency’s action was
based entirely on its interpretation of the statutere “can be no judicial review for abuse of
discretion, or otherwise.ld. at 441 & n.11 (citations omitted). The D.C. Citzudecision thus

strikes at the foundation for this lawsuit. Fothé Court did not have authority to review the

4
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FEC'’s first dismissal decision, then it also did have authority to find the dismissal “contrary
to law,” to require additional agency proceedirigs,eview the FEC’s second dismissal
decision, to find it “contrary to law,” or to authive the filing of this citizen suitSee idat 439-
40. Because the FEC relied on its prosecutorsrdtion when dismissing the allegations
against AAN, “CREW [was never] entitled to have tmeirt evaluate . . . the individual
considerations the controlling Commissioners gav&upport of their vote not to initiate
enforcement proceedingsltl. at 441.

And—importantly—the D.C. Circuit clarified that CR¥Eis not permitted to pursue a
citizen suit where the FEC has relied on its proga@l discretion. At the D.C. Circuit, CREW
argued that the FEC's reliance on prosecutoriardi®on should “trigger[] FECA’s ‘citizen suit’
provision, which entitles a private entity to briag enforcement action when the Commission
has declined to do soId. at 440 (citing 52 U.S.C. § 30109(a)(8)(C)). Th&DCircuit rejected
CREW'’s argument, finding it incompatible with thE€'s absolute prosecutorial discretiolal.
The law simply does not allow CREW to take on thle of enforcer when the agency with
actual enforcement authority exercised its prefegab drop the allegationdd.

CREW has unsurprisingly tried to distinguish th€DCircuit’s decision in an effort to
save this lawsuit.SeeOpp. to Motion for Summ. Reversal and Vacatur, N©5136 (D.C. Cir.
July 5, 2018) (Dkt. 1737659). But CREW previouatknowledged that the D.C. Circuit’s
decision about prosecutorial discretion would apggjyally to this litigation. When briefing the
D.C. Circuit case that now precludes this one, CREld on this Court’s decision, which
“rejected” the argument that was “adopted” and ppeal in that caseSeeReply Br. at 7, No.
17-5049 (D.C. Cir. Aug. 10, 2017) (Dkt. 1688161)ifg CREW 209 F. Supp. at 93). And, in
any event, the D.C. Circuit will soon sort througls issue. A stay is appropriate to preserve the

status quo in the meantime.
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CREW argues that the appeal will be short-liveddalifferent reason: because it thinks
that the appeal is not yet rip&eeOpp. at 23. CREW must not believe its own argument
though, because it fills its opposition brief watguments about how “lengthy” the stay could
be, dragging on for “years.See, e.gid. at 1, 2, 6-10, 14, 18-22, 25-28. And, in fact,E8Ris
wrong when it argues that AAN'’s appeal is premat@REW claims that it has exhausted all
administrative remedies and concedes that “alllabis evidence indicates that” the FEC
enforcement proceeding is completd. at 14. In other words, the Court’s decisionsrare
final, and subject to appeal. CREW would prefat the FEC proceeding be final enough to
justify this citizen suit, but somehow not finaloergh to warrant an appeal—but that is not the
law. SeeAAN Opp. to Mot. to Dismiss, No. 18-5136 (D.C. Cluly 5, 2018) (Dkt. 1739314).

Indeed, the posture of the pending appeal is fueddatly different from the last time
this dispute was before the D.C. Circuit. At ttiate, and while the appeal was pending, the
Commission again dismissed the enforcement matteICREW filed a second lawsuit
challenging the second dismissal. The FEC thusdaiie D.C. Circuit to postpone its review
until it could also review (if necessary) a deaisfoom this Court regarding the second dismissal
decision. See, e.g.Mot. to Dismiss at 2, 12, Nos. 16-5300, 16-5323 Cir. Dec. 8, 2016)

(Dkt. 1650065). That consolidated appeal is ng@& and appropriate. The FEC has not moved
to dismiss the appeal as premature—in contrass tecision last timé. An appeal was taken in
the case that CREW describes as the “only precemiteren suit.” Opp. at 13. And AAN
certainly has the right to appeal a judgment thatverse to it under FECA, which states that

“[a]ny judgment of a district court under this sabson may be appealed to the court of

3 Last time, like this time, the FEC did not havéfisient votes to file an appeal of this Court’s
Order, and so did not fileSeeOpp. Ex. 4see alsdVot. to Dismiss at 7, Nos. 16-5300, 16-5343
(D.C. Cir. Dec. 8, 2016) (Dkt. 1650065But last time, unlike this time, the FEC filed atioa

to dismiss the appeal as prematulick.
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appeals.” 52 U.S.C. § 30109(a)(9). CREW wouldgrrto limit this section so that it applies
only to decisions that CREW disagrees with and svémtappeal, but the statute gives appeal
rights to “any judgment.”

The statute also rebuts CREW'’s claim that it maycped here even if the D.C. Circuit
reverses this Court’s prior decisiorSeeOpp. at 15-16. The statute expressly gives the D.C
Circuit authority to “set[] aside, in whole or i, any such order of the district court.” 52
U.S.C. 8§ 30109(a)(9). And if the D.C. Circuit satsde this Court’s prior orders, there will be
no order requiring the Commission to conform, aadstatutory authority for a citizen suit. For
where “a district court judgment is reversed onegppthe effect of the appellate court ruling is
that the judgment was never correct to begin witBdlark v. City of Chicago81 F.3d 658, 663
(7th Cir. 1996). This means that “[i]f a judgmdiats been paid immediately, it must be
refunded.” Id. It also means that if a citizen suit was filddnust be dismissed.

Of course, this Court need not be able to prediatity what the D.C. Circuit will do on
appeal in order to grant a stay. A stay is waa@nthere “many of the applicable issuesybe
resolved by the D.C. Circuit” and “the D.C. Circmtyotherwise provide instruction on the
issues here.’'Univ. of Colo. Health at Mem’l Hosp. v. Burwel33 F. Supp. 3d 69, 88 (D.D.C.
2017) (emphases added). That standard is certzatisfied here. The D.C. Circuit has been
asked to resolve a threshold issue about proséaiudascretion that could eliminate the statutory
basis for this lawsuit. CREW concedes that, ifBh€. Circuit proceeds to the merits of the
case, its views about “the treatment of electioingecommunications und@&uckleys ‘major
purpose’ test” are at least “likely to be relevhate.” Opp. at 17. In fact, CREW’s complaint is
filled with allegations about electioneering comnaations and citations to this Court’s prior

opinions. SeeCompl. 11 3, 4, 23, 25-26, 40, 44-52, 54-55, 59,7981. The Court should
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pause this litigation to provide the D.C. Circunhé to decide whether this case may proceed
and, if it may, what standard applies. Any timeting for that decision will be time well spent.

2. A Stay Is Justified Even Under CREW'’s Heightened Stndard Of
Review.

CREW also tries to avoid a stay by attempting gate an essentially insurmountable
stay standarébr this context.SeeOpp. at 5-6. CREW'’s argument is incompatible wité
Court’s “broad discretion to stay all proceedingsin action pending the resolution of
independent legal proceedingsSeneca Nation of Indians v. U.S. Dep'’t of HealtHli&nan
Servs, 144 F. Supp. 3d 115, 119 (D.D.C. 2015) (quotiugsain v. Lewis848 F. Supp. 2d 1, 2
(D.D.C. 2012)). ltis also inconsistent with thenmerous stays that have been granted so related
proceedings could shed light on the issues bef@€burt. See, e.gid.; Burwell, 233 F. Supp.
3d at 87-88Fonville v. D.C, 766 F. Supp. 2d 171, 174 (D.D.C. 201R3jrview Hosp, 2007
WL 1521233, at *3|BT/HERE Emp. Representatives’ Council v. Gate GairDiv. Am 402
F. Supp. 2d 289, 293 (D.D.C. 2005).

In the end, though, CREW’s arguments about thegrefandard are irrelevant because a
stay is warranted under even CREW'’s heightenedlatdn CREW admits that a stay was
justified in the “only precedent citizen suit.” @pat 13. And CREW concedes that a stay would
be appropriate where “a plaintiff's claim would jpeecluded by a prior adverse judgmeid,”at
9 (citation omitted), or where a “threshold—andstpipsitive—issue in th[e] litigation” is
pending before the appellate counit,at 10 (citation omitted). CREW thus provides salie
solid bases for a stay this case: it would be isterst with the only prior comparable case;
CREW'’s lawsuit will be precluded if it loses on &afy and a threshold and dispositive issue is

currently pending before the D.C. Circuit. The @ahould enter the stay.
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CREW'’s standard of review argument ignores a @alitiact about this case: CREW is a
party to the pending appeal. As a result, thisisa stay that would force “a litigant in one
cause . . . to stand aside while a litigant in heosettles the rule of law that will define the
rights of both.” See Landis v. N. Am. C@99 U.S. 248, 255 (1936) (cited at Opp. aB8aljze
Soc. Dev. Ltd. v. Gov't of Beliz868 F.3d 724, 732 (D.C. Cir. 2012) (cited at Ogap5). Stays
may still be appropriate in such cases, but thertGweds to consider whether the stay will harm
the party “wait[ing] upon the outcome of a contn®yeto which he is a strangerl’andis 299
U.S. at 255see also Dellinger v. MitcheW42 F.2d 782, 785-86 (D.C. Cir. 1971) (cited apO
at 6, 8, 9) (criticizing stay of civil case pendirgdated criminal action because stay applied “to
civil plaintiffs who are not criminal defendants”).

But CREW is not a “stranger” to the appeal at th€.CCircuit. It will be fully involved
in litigating the issues that must be resolveddrfavor for this lawsuit to proceed. And, in any
event, this case does present the “extraordinarg™eare circumstances” that CREW seeks for
a stay even under these cases: as CREW explaiing 44-year history of the FECA, there has
been just one prior citizen suit, and it was stgyexding appeal of the initial FEC actioBee
Opp. at 13, 25. Inthese circumstances, the balahcompeting interests weighs entirely in
favor of a stay. Even if this dispute “has beendieg for several years,” the far more “pressing
need” is to ensure that the First Amendment isanegorrectly resolved, as “the question has
now been adjudicated and interpreted differentlyam} administrative agency, . . . federal
district courts,” and federal Courts of Appeaee Fonville766 F. Supp. 2d at 174.

Finally, CREW goes to great lengths to try to besmAAN'’s description of the

applicable standard, claiming that it is “basedmsquotations and misrepresentations.” Opp. at
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2, 5-10* But CREW’s complaint boils down to AAN’s inclusiof one Se€ citation at the end
of one factually accurate statement: specificahlg, statement that the pending appeal “will
either eliminate the basis for this caseassist in the determination of the questions of law
involved™ Mot. at 6 (quotingLandis 299 U.S. at 253) (emphasis added). CREW faukhsl A
for quoting this language, arguing that it appéatke Court’s description of the district court
ruling, rather than in the Court’s own holdin§eeOpp. at 5-10. CREW’s complaint is much
ado about nothing. The same concept—and indeeshthe language—has recently and
repeatedly been relied upon to justify stays is ircuit. See, e.gHulley Enters. Ltd. v.
Russian Fed'n211 F. Supp. 3d 269, 276 (D.D.C. 20L§A] stay may be warranted where the
resolution of other litigation will likely ‘narrowhe issues in the pending cases and assist in the
determination of the questions of law involved(guotingLandis 299 U.S. at 253Fonville,
766 F. Supp. 2d at 174 (“[T]he Court is persuadied & stay is warranted because resolution of
pending litigation in the D.C. Court of Appeals Mikely ‘narrow the issues in the pending
cases and assist in the determination of the quesstf law involved.”) (quotind.andis 299
U.S. at 253).

The Court, therefore, is well within its authoritystay this case in order to “serve the
interests of judicial efficiency.’Burwell, 233 F. Supp. 3d at 88. Indeed, because theqegndi

appeal “raises nearly identical issues,” a staytipeg the final resolution of those matters will

4 Indeed, CREW casts aspersions on AAN througheudrief, dialing up the rhetoric and acting
as though CREW has already proven the allegatioits Complaint.See, e.g.Opp. at 1
(accusing AAN of “having flouted its disclosure maltions under the federal campaign finance
laws for nearly a decade”), 2 (accusing AAN of “qusting” and “misleadingly quoting”
caselaw), 12 (threatening that “the Departmenusfide may prosecute a group like AAN”).
AAN, of course, takes issue with each and everya@REW’s accusations, which are so
flawed that they give the impression that CREWra&sging at straws. But, because CREW'’s
comments are irrelevant to the merits of this mt®AN has focused this brief on the
arguments that are properly before the Court.

10



Case 1:18-cv-00945-CRC Document 13 Filed 07/06/18 Page 11 of 18

foster efficiency and conservation of resourcdsohville, 766 F. Supp. 2d at 174. The Court
should enter the requested stay.

3. CREW'’s Other Arguments Against a Stay Fall Flat.

Even if the Court were to consider this motion urithe typical four-factor stay pending
appeal standard, a stay would be warrantgeeMot. at 10-13. CREW disagrees, but each of its
arguments can be readily dismissed.

For the first factorCREW argues that AAN cannot show a likelihood afcgss on
appeal because this Court resolved all issuesatiyreSeeOpp. at 23-25. But CREW
acknowledges that the Court may grant a stay baselke existence of “serious legal questions.”
Id. at 24. And though CREW argues that the Court sé@thave “serious legal questions” about
its own holding, CREW obtained a stay in a différessse because thatnstthe standard. In
CREW v. Office of Administratipthe Court did not think that reversal was likddyt granted a
stay nonetheless because the substantive legalajuess a serious one. 593 F. Supp. 2d 156,
161 (D.D.C. 2009).

In any event, CREW omits the D.C. Circuit’s recdatision about prosecutorial
discretion when discussing AAN'’s likelihood of sess. As detailed above, the D.C. Circuit
and this Court have now decided the same threshadtion differently.SeeSection A(1).
When considering whether FECA overcomes the presampgainst judicial review in this
context, this Court held that FECA contains “justis a rebuttal.”"CREW 209 F. Supp. 3d at 88
n.7. The D.C. Circuit has now clarified that “[thang in [FECA] overcomes the presumption
against judicial review."CREW 892 F.3d at 439. In light of this nearly word-feord
disparity, AAN has shown a likelihood of succesgusiify a stay pending appeal.

For the second factor, CREW argues that AAN cashotv that it would be harmed in

the absence of a stay because “litigation cosiadsgtg alone, do not rise to the level of

11
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irreparable injury.” Opp. at 10 (citation omittedBut AAN did not rely on litigation costs to
justify a stay. AAN argued that, if it succeedsampeal, it will have a statutory and First
Amendment right to be free of the intrusive invgation and disclosure that CREW seeks with
this litigation. SeeMot. for Stay at 11-12. AAN will also have thehtgo be free of CREW’s
review of its internal and confidential documeisee52 U.S.C. 8§ 30109(a)(12), something that
cannot be addressed “in this litigation by protextrders or other means” as CREW proposes.
SeeOpp. at 13.

CREW is also flat wrong under the D.C. Circuit’'seat decision when it argues that the
FEC does not have “power ‘to decide whether otmoegulate First Amendment activity,’
thereby granting some sort of First Amendment imibyuto those groups over which it
abdicates enforcementld. at 12 n.4 (citation omitted). This argument remnant of CREW'’s
prior position, now rejected, that “FECA expressigvides for alternative avenues of
enforcement” in this scenaridd. Not so. When the FEC has chosen to exercise its
prosecutorial discretion and forego an enforcematter, “there can be no judicial review for
abuse of discretion, or otherwiseCREW 892 F.3d at 441.

For the third and fourth factors, CREW claims tihaind the public would suffer harm
absent a stay, but CREW hinges its argument aghé that it does not have—that is, the right to
pursue different claims than it filed at the FEICthis case is ever able to proceed, it can only
proceed with respect to the violation alleged tie briginal complaint.” 52 U.S.C.

8§ 30109(a)(8)(C). And CREW put an end date onahaged violation, pleading that “AAN

was a political committee between July 23, 2008ugh June 30, 2011, but failed to register as
one with the FEC."SeeJoint Appendix at AR 1485 { 19, No. 16-2255 (D.DJan. 30, 2018)
(Dkt. 46). The FEC, therefore, considered only @R&allegation that “AAN’s major purpose

between July 23, 2009 and June 30, 2011 was theation or election of federal candidates.™
12
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Id. at AR1691 and AR1765 (each quoting administratveplaint at AR1486). This Court
similarly recognized that “the period in questiovag] mid-2009 through mid-2011 CREW
209 F. Supp. 3d at 83. CREW even quoted this timi#ing language when last before the
Court. SeeMot. for Summ. J. at 6, No. 16-2255 (D.D.C. S@gt.2017) (Dkt. 32).

CREW now claims that it can pursue allegations tA&tN is and has been violating the
FECA since 2009.” Opp. at 4. But CREW did notat this claim, and it cannot pursue it
here. To be sure, CRE®uld have alleged in its June 2012 administrative campthat
“AAN first became a political committee as early as 2009 andter than 2010.1d. at 19-20.
But CREW did not. Instead, in June 2012, CREWgalien past tense¢hat “AAN wasa
political committee between July 23, 2009 througheJ30, 2011” full stopSeeJoint Appendix
at AR 1485  19CREW v. FECNo. 16-2255 (D.D.C. Jan. 30, 2018) (emphasis @ddead
CREW thought that AAN was an unregistered politmainmittee during a later election cycle, it
could have filed another FEC complaint. That CR&d@/not make such a filing makes perfect
sense, though, because AAN was not then, and vas been, a political committee.
Accordingly, CREW'’s citizen suit is limited to th®unds of its complaint, and its attempt to
stretch the Court’s jurisdiction beyond what theCAEwvould permit should be rejected.

Because the time-limited claim is the only clairoperly before this Court, CREW
cannot show imminent or irreparable harm from s@mnesent and continuing infringement.”
SeeOpp. at 20 (citation omitted). Nor can CREW clamurgent need for the public to
immediately review information about advertisemehtt AAN ran in 2010.See idat 20-22.
CREW forgets that it still needs to prove that AMds an unregistered political committee at
that time—something that AAN is confident it wikwer be able to do even if this case is
allowed to proceed. And, in any event, CREW waitatll June 2012—nearly two years after

the 2010 election—to file its complaint at the FE&keJoint Appendix at AR 148@REW v.
13
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FEC, No. 16-2255 (D.D.C. Jan. 30, 2018). CREW adthi#s it could have sought to move the
enforcement proceeding along when the FEC didaka &iction within 120 dayseeOpp. at 14
(referring to “failure to act” suits), but it dibh CREW instead waited out the two years that
the FEC required to resolve the administrative damp CREW cannot now manufacture some
claim of urgency simply because it wants to avosiay.

A stay is thus appropriate in this case, as it waise only known prior citizen suit, so
that the D.C. Circuit can resolve the predicateassSeeOrder,DSCC v. NRSCCiv. No. 97-
1493 (D.D.C. Aug. 27, 1997) (Dkt. 11). CREW triedistinguish that prior case, arguing that it
was a “failure to act” case that turned on theterise of ongoing agency proceedin§geeOpp.
at 13-14. But CREW'’s argument only shows how muoncine appropriate a stay would be here,
where the FE@asexercised its enforcement authority. As thergtag here will protect
confidentiality and avoid simultaneous and duphieaproceedingsSeeOrder,DSCC v. NRSC
Civ. No. 97-1493 (D.D.C. Aug. 27, 1997). But pmeseg the status quo here will do even more:
it will guard the FEC’s enforcement authority owadlegations that it has twice dismissed; it will
ensure that AAN is not subjected to an investigati@t is not authorized by statute; and it will
allow the D.C. Circuit to resolve questions crititmthis litigation. The Court should enter the
stay.

B. The Court Should Deny CREW’s Request To Serve Subpoas On Third-
Parties.

Finally, this Court should deny CREW'’s requestdove subpoenas on non-parties, “such
as financial institutions and third-party fundragsé during the pendency of the stageeOpp.
at 25-28. As an initial matter, CREW premisesaeiguest on a claim that the stay “may go on
for years™—even though both CREW and AAN have fitespositive motions that would

expedite the appeabee idat 25;see alsdMotion for Summ. Reversal and Vacatur, No. 18-
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5136 (D.C. Cir. June 25, 2018) (Dkt. 1737659); Motio Dismiss, No. 18-5136 (D.C. Cir. June
25, 2018) (Dkt. 1737570). But equally importantBREW does not present any valid reason for
bypassing the standard discovery rules in this.case

Where, as here, AAN has not answered the com@aihthe parties have not conducted
a Rule 26(f) conference, CREW may not “seek disgpfrem any source” absent court order.
SeeFed. R. Civ. P. 26(d)(1) (emphasis added). Andegaly, discovery at this time “is not
permissible, though the Court may grant an excepti®unlap v. Pres. Advisory Comm’n on
Election Integrity No. 17-2361, 2018 WL 3150217, at *22 (D.D.C. J@ie2018). Third-party
discovery should be particularly constrained dutimg early time period, as the Court must take
care to avoid imposing an “undue burden” on thiadips. Id. at *6; cf. Fed. R. Civ. P. 45(d)(1)
(“A party or attorney responsible for issuing aedving a subpoena must take reasonable steps
to avoid imposing undue burden or expense on apexgbject to the subpoena.”).

Importantly, CREW has no right to “document preaéion subpoenas” in this context.
Instead, CREW relies solely on cases governeddytiblic Securities Litigation Reform Act
("PSLRA”), seeOpp. at 28, which expressly contemplates earlyodsigy “necessary to
preserve evidence or to prevent undue prejudice&nadcase is stayed pending decision on a
motion to dismiss, 15 U.S.C. § 78u-4(b)(3)(B). $imilar statutory text applies her€&f.

Dunlap 2018 WL 3150217, at *22. And, indeed, the Feldetdes do not even expressly
authorize the issuance of document preservatiopagrias.|d.

But even if CREW could extend the PSLRA cases apdlyahem in this context, CREW
has not satisfied their standards. Under the PSLRpourts have required something more
than mere speculation that documents may be lod¢siroyed” before permitting a document
preservation subpoendn re Massey Energy Co. Sec. Litiyo. 10-0689, 2011 WL 4528509, at

*5 (S.D.W. Va. Sept. 28, 2011) (cited in Opp. a};2@e also In re Cree, Inc. Sec. Litig20
15
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F.R.D. 443, 447 (M.D.N.C. 2004) (“[W]holly spectilee assertions as to the risk of lost
evidence and undue prejudice’ will not satisfy stendard.”) (citation omitted) (cited in Opp. at
28);In re Heckmann Corp. Sec. LitjgNo. 10-378-LPS-MPT, 2011 WL 10636718, at *5 (D.
Del. Feb. 28, 2011) (“His arguments are groundedere speculation of document destruction
by the third parties.”) (cited in Opp. at 27). @sthave thus required that “[a] party alleging
that discovery is ‘necessary to preserve evidencepresent more than mere ‘generalizations of
fading memories and allegations of possible los$estruction.” Sarantakis v. Gruttaduarja

No. 02-1609, 2002 WL 1803750, at *2 (N.D. Ill. Aug.2002).

But CREW has provided nothing more than mere spéounl It posits that “relevant
informationmayalso be in the custody of third parties, suchreantial institutions and third-
party fundraisers.” Opp. at 26 (emphasis addédJoes not define what that information is or
even propose targeted discovery requests. ltoallgohypothesizes that these third partiesy
destroy information, stating that “financial instiobns regularly destroy account records after
seven years have elapsedd. at 27. But CREW has sought to also burden “thady
fundraisers” with its subpoenas, and does not @xplay it could not ask AAN for its own
financial records should discovery prove appropriatthis caseSee idat 26 (conceding that
“much of the information relevant to CREW'’s claimghis case may be in AAN’s custody and
subject to its preservation obligation”). And,any event, more than seven years have already
passed since AAN aired its advertisements befa@@10 midterm elections. CREW’s request
thus seems designed to harass AAN’s commerciah@arand deter its donors, rather than to
capture some limited and particularized set of dwents that are relevant and at risk of
disappearing.

The Court should, therefore, reject CREW’s requ€dREW'’s hunch that documents

may disappear does not warrant the issuance of gairty subpoenas. That is especially so here,
16



Case 1:18-cv-00945-CRC Document 13 Filed 07/06/18 Page 17 of 18

where the D.C. Circuit may soon eliminate the stagubasis for this lawsuitSeeSection A(1).
And, even if this case were to proceed, CREW watildneed to survive a motion to dismiss.
See, e.gDunlap 2018 WL 3150217, at *25ee alsdGuttenberg v. Emer26 F. Supp. 3d 88,
99 (D.D.C. 2014). This Court should refuse CREVé¢guest to put non-parties to the significant
burden and “effort of ensuring that every documeasponsive to CREW’s unbounded
discovery wish list “is safeguarded for preservatio production.”See Dunlap2018 WL
3150217, at *25. Permitting such discovery at tinie would be particularly “unjust . . .
because [CREW'’s] discovery requests go to the mefithe dispute,” and would therefore force
third parties “to expend significant resources oesting to discovery requests” in a case where it
remains possible (and AAN believes quite likehattGREW will never “have a viable cause of
action.” Guttenberg 26 F. Supp. 3d at 99. CREW's speculative anéasonable request for
third-party document preservation subpoenas sHueildenied.
Il. CONCLUSION

This case depends on the result of a pending Dr€uiCcase that may soon be resolved
by AAN’s Motion for Summary Reversal and Vacatdihe Court should stay all further
proceedings pending its final appellate resolutaord should deny CREW'’s extraordinary

request for third-party document preservation sebgs.
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