
 
 

 

 

July 13, 2018 

 

The Honorable David J. Kautter 

Acting Commissioner 

Internal Revenue Service 

1111 Constitution Ave., N.W. 

Washington, DC 20224 

 

By electronic mail (IRS.Commissioner@IRS.gov) and First Class mail 

 

 Re: Complaint against Go West Virginia, Inc. 

 

Dear Acting Commissioner Kautter: 

 

 Citizens for Responsibility and Ethics in Washington (“CREW”) respectfully requests the 

Internal Revenue Service (“IRS”) investigate whether Go West Virginia, Inc. (“Go West 

Virginia”), a nonprofit organization exempt from taxation pursuant to section 501(c)(4) of the 

Internal Revenue Code (“Code”), is operated primarily to influence political campaigns in 

violation of the Code.1  

 

 In 2016, Go West Virginia contributed $463,000 to a political organization, and that 

expenditure accounted for 69.9% of its total spending during the year. Similarly, over the course 

of the entire 2015-16 election cycle, political spending accounted for 59.3% of Go West 

Virginia’s total spending. As a result, political activity apparently is the group’s primary activity.  

 

Go West Virginia, Inc.’s Political Activity 

 

 Go West Virginia is a nonprofit corporation established in 2013 and incorporated in 

Delaware.2 During the five weeks leading up to the 2016 election, Go West Virginia made four 

contributions totaling $463,000 to Grow WV Inc. (“Grow WV”), a federal independent 

expenditure-only committee, commonly known as a super PAC.3 These expenditures were in 

                                                           
1 CREW submits this letter in lieu of Form 13909; a copy is being sent to the Dallas office. 
2 Go West Virginia lists West Virginia as its state of legal domicile on its Form 990 tax returns. See, e.g., Go West 

Virginia, Inc. 2016 Form 990, at 1 (excerpts attached as Exhibit A). However, the group is incorporated in 

Delaware. Go West Virginia, Inc., Entity Details, Delaware Department of State, November 12, 2013 (attached as 

Exhibit B). 
3 Grow WV Inc, FEC Form 3X, 2016 Pre-General Report, Oct. 27, 2016, available at https://bit.ly/2L8pEi8; Grow 

WV Inc, FEC Form 3X, 2016 Post-General Report, Amended, May 16, 2017, available at https://bit.ly/2umyPVr. 

Political contributions by tax exempt organizations to federal super PACs should be disclosed both in Federal 

Election Commission reports filed by the super PAC and in Schedule C forms filed by the tax-exempt organization 

along with its Form 990 tax returns. See IRS, 2016 Instructions for Schedule C (Form 990 or 990-EZ), at 3-4. Go 

West Virginia, however, failed to file a Schedule C with its tax return, although it did list the spending as a “political 

contribution” on a Schedule I, which is used to disclose grants to other organizations. Go West Virginia, Inc. 2016 

Form 990, Schedule I.  
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addition to $15,000 that Go West Virginia contributed to Grow WV in September 2015.4 Super 

PACs such as Grow WV are organized and operated primarily for the purpose of making 

independent political expenditures, and thus are political organizations under section 527 of the 

Code.5  

 

 The ties between Go West Virginia and Grow WV run deep. First, both organizations 

share the same address, a post office box in West Virginia.6 Second, the groups share key 

personnel. Mark Scott serves as the president of Go West Virginia and the treasurer of Grow 

WV.7 In addition, both entities share Eric Lycan as their counsel.8 Third, Go West Virginia is a 

significant contributor to Grow WV. In 2016, Go West Virginia’s contributions accounted for 

more than half of Grow WV’s total fundraising for the year.9 Go West Virginia also contributed 

$355,000 to Grow WV in 2014, providing roughly a quarter of the super PAC’s total funding 

that year, and Go West Virginia’s $15,000 contribution to Grow WV in 2015 accounted for three 

quarters of the super PAC’s total 2015 funding.10  

 

 As a super PAC, Grow WV is organized for the purpose of making independent political 

expenditures, and indeed, it spent significant funds on political ads in West Virginia state and 

federal elections. As detailed above, a sizable portion of those funds came from Go West 

Virginia. In October and November 2016, Grow WV spent $397,032 on television advertising, 

with about half of these expenditures disclosed as spending for “nonfederal candidate(s).”11 This 

effort included ads criticizing Stephen Skinner, a candidate for the West Virginia state senate.12 

Grow WV may have also spent funds on additional television ads that supported or opposed 

political candidates. A document on file with the Federal Communications Commission shows a 

purchase request by Grow WV for ads about “Republican State Senate Candidates.”13 In 

addition, Grow WV spent $75,000 on print advertising and $219,003 on direct mail in October 

                                                           
4 Grow WV Inc, FEC Form 3X, 2015 Year-End Report, Jan. 29, 2016, available at https://bit.ly/2xnMAYy. 
5 26 U.S.C. § 527(e)(1). 
6 Grow WV Inc, FEC Form 1, Statement of Organization, Amended, Apr. 1, 2015, available at 

https://bit.ly/2Jj8mBE; Go West Virginia, Inc. 2016 Form 990, at 1. 
7 Go West Virginia, Inc. 2016 Form 990, Part VII; Grow WV Inc, FEC Form 3X, 2016 Year-End Report, Jan. 19, 

2016, available at https://bit.ly/2LaqJ9h. 
8 See Eric Lycan Profile, Dinsmore (identifying Lycan as a partner at the firm and as having represented both 

entities), available at https://bit.ly/2M7piJQ; Grow WV Inc, FEC Form 1, Statement of Organization, Amended, 

Apr. 1, 2015; David Gutman, Secretive conservative group holding $100K fundraiser in Charleston, Charleston 

Gazette-Mail, Mar. 7, 2015, available at https://bit.ly/2ug2Nu6.  
9 Grow WV Inc, FEC Form 3X, 2016 Year-End Report, Jan. 19, 2016. 
10 Grow WV Inc, FEC Form 3X, 2014 Post-General Report, Dec. 4, 2014, available at https://bit.ly/2IYF4F2; Grow 

WV Inc, FEC Form 3X, 2014 Year-End Report, Jan. 31, 2015, available at https://bit.ly/2JjMA1u; Grow WV Inc, 

FEC Form 3X, 2015 Year-End Report, Jan. 29, 2016. 
11 Grow WV Inc, FEC Form 3X, 2016 Pre-General Report, Oct. 27, 2016; Grow WV Inc, FEC Form 3X, 2016 Post-

General Report, Amended, May 16, 2017. 
12 Emily Daniels, Negative campaign ads at forefront of 2016 local election cycle, The Journal, Nov. 5, 2016, 

available at https://bit.ly/2H15TX7. 
13 See Record of Request for Purchase of Political Time, Oct. 10, 2016, available at https://bit.ly/2sRyido. 
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and November 2016, again disclosing some of the expenditures as for “nonfederal 

candidate(s).”14  

 

In addition to its state-level spending, Grow WV spent $38,968 on federal independent 

expenditures opposing presidential candidate Hillary Clinton and $2,500 on federal independent 

expenditures supporting West Virginia Rep. Alex Mooney.15 Grow WV also contributed $14,000 

to Growth & Opportunity PAC, Inc., another federal super PAC.16 

 

 In 2016, Go West Virginia spent a total of $661,829.17 Of that total, $463,000 or 69.9% 

was spent contributing to Grow WV. As detailed above, the contribution to Grow WV funded 

political campaign activity. Thus, political campaign activity appears to have been Go West 

Virginia’s primary purpose in 2016. When Go West Virginia’s spending is viewed across the 

entire 2015-16 political cycle, the same conclusion holds. Go West Virginia contributed an 

additional $15,000 to Grow WV in 2015 out of $143,999 in total expenditures.18 Thus, for that 

period, contributions to super PAC Grow WV accounted for 59.3% of Go West Virginia’s total 

expenditures.  

 

Political Activity Under Section 501(c)(4) 

 

 Section 501(c)(4) provides tax-exempt status to organizations “not organized for profit 

but operated exclusively for the promotion of social welfare.”19 IRS regulations interpret the 

statute to mean a section 501(c)(4) organization must be “primarily engaged in promoting in 

some way the common good and general welfare of the people of the community.”20 The 

regulations further provide that “direct or indirect participation or intervention in political 

campaigns on behalf of or in opposition to any candidate for public office” does not promote 

social welfare.21 

 

The IRS has not further defined the “primary activity” standard, and provides only that 

all the facts and circumstances are to be taken into account in determining the “primary activity” 

                                                           
14 Grow WV Inc, FEC Form 3X, 2016 Pre-General Report, Oct. 27, 2016; Grow WV Inc, FEC Form 3X, 2016 Post-

General Report, Amended, May 16, 2017. 
15 Grow WV Inc, FEC Form 3X, 2016 Pre-General Report, Oct. 27, 2016; Grow WV Inc, FEC Form 3X, 2016 Post-

General Report, Amended, May 16, 2017. 
16 Id.; Growth & Opportunity PAC, Inc., FEC Form 1, Statement of Organization, July 1, 2015, available at 

https://bit.ly/2NDtYYB. 
17 Go West Virginia, Inc. 2016 Form 990, Part I, Line 18. 
18 Go West Virginia, Inc. 2015 Form 990, Part I, Line 18 (excerpts attached as Exhibit C). 
19 26 U.S.C. § 501(c)(4). 
20 Treas. Reg. § 1.501(c)(4)-1(a)(2)(i). By allowing section 501(c)(4) organizations to be only “primarily” engaged 

in social welfare, the regulation misinterprets the plain meaning of the word “exclusively” in the statute. This 

complaint analyzes Go West Virginia’s conduct using the “primarily” standard. Under a correct interpretation of the 

statute, Go West Virginia’s political spending unquestionably would violate its tax-exempt status. 
21 Treas. Reg. § 1.501(c)(4)-1(a)(2)(ii). 
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of a section 501(c)(4) organization.22 Internal IRS training materials, however, assert section 

501(c) organizations (other than section 501(c)(3) charities) “may generally make expenditures 

for political activities as long as such activities, in conjunction with any other non-qualifying 

activities, do not constitute the organization’s primary activity (51%).”23 

 

Contributions to political organizations are direct or indirect participation or intervention 

in political campaigns. “Contributions to political campaign funds . . . clearly violate the 

prohibition on political campaign intervention” for section 501(c)(3) organizations,24 and 

prohibited political intervention for section 501(c)(3) organizations constitutes political activity 

for section 501(c)(4) groups like Go West Virginia.25 Accordingly, Go West Virginia’s 

contributions to the Grow WV constitute political campaign activities. 

 

Violation 

 

26 U.S.C. § 501(c)(4) 

 

Even under the IRS’s misinterpretation of section 501(c)(4), and certainly under the plain 

language of the statute, Go West Virginia’s political activity in 2016 and in the 2015-16 election 

cycle exceeded the amount permitted. Go West Virginia spent 69.9% of its total expenditures on 

political activity in 2016 and 59.3% of its total spending on political activity in 2015-16, 

apparently violating the organization’s tax-exempt status.  

 

Conclusion 

 

Based on the publicly available information, Go West Virginia’s activities do not 

comport with its claimed status as a section 501(c)(4) tax-exempt organization. Therefore, the 

IRS should investigate Go West Virginia and, should it find that Go West Virginia has violated 

its tax-exempt status, take appropriate action, which may include revoking its section 501(c)(4) 

status, imposing any applicable excise taxes under section 4958 for excess benefit transactions, 

and treating Go West Virginia as a taxable corporation or a section 527 political organization. 

 

                                                           
22 Rev. Rul. 68-45, 1968-1 C.B. 259. 
23 Exempt Organizations Determinations Unit 2, Student Guide, Training 29450-002 (Rev. 9-2009), at 7-19 

(emphasis added), available at https://bit.ly/2F0srGI. 
24 IRS, Election Year Activities and the Prohibition on Political Campaign Intervention for Section 501(c)(3) 

Organizations, FS-2006-17, February 2006; see also, e.g., IRS website, The Restriction of Political Campaign 

Intervention by Section 501(c)(3) Tax-Exempt Organizations, Mar. 5, 2014, available at https://bit.ly/1ev87z2. 
25 See, e.g., Notice of Proposed Rulemaking, Guidance for Tax-Exempt Social Welfare Organizations on Candidate-

Related Political Activities, 78 Fed. Reg. 71535, 71536 (proposed Nov. 29, 2013) (“the IRS generally applies the 

same facts and circumstances analysis under section 501(c)(4)” as it does under section 501(c)(3)); Rev. Rul. 81-95 

(citing examples of political intervention prohibited under section 501(c)(3) in determining political activity for 

section 501(c)(4) organizations); Priv. Ltr. Rul. 9652026 (Oct. 1, 1996) (“[A]ny activities constituting prohibited 

political intervention by a section 501(c)(3) organization are activities that must be less than the primary activities of 

a section 501(c)(4) organization.”). 
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Thank you for your prompt attention to this matter. 

 

Sincerely, 

 

 
 

Noah Bookbinder 

Executive Director 

 

 

Encls. 

 

cc: IRS-EO Classification  
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