
 

 

UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
CITIZENS FOR RESPONSIBILITY  ) 
AND ETHICS IN WASHINGTON,  ) 
      ) 
   Plaintiff,   ) 
      ) 
    v.   ) Civil Action No. 18-3022 (CJN) 
      ) 
U.S. DEPARTMENT OF COMMERCE, ) 
      ) 
   Defendant.   ) 
____________________________________)  
 
 

MEMORANDUM OF POINTS AND AUTHORITIES IN OPPOSITION TO 
PLAINTIFF’S CROSS-MOTION FOR SUMMARY JUDGMENT AND 

IN REPLY TO PLAINTIFF’S OPPOSITION TO 
DEFENDANT’S MOTION FOR SUMMARY JUDGMENT 

 

PRELIMINARY STATEMENT 
 

In this case against defendant United States Department of Commerce (“DOC”), 

under the Freedom of Information Act (“FOIA”), 5 U.S.C. § 552, plaintiff seeks summary 

judgment on two issues.  First, plaintiff alleges that an email and attachment were disclosed 

outside of the agency to a non-government party, and thus cannot be withheld pursuant to 

the deliberative process privilege of Exemption 5 of the FOIA.  Second, plaintiff argues that 

defendant improperly asserted Exemption 4 to withhold confidential commercial 

information without any evidence that DOC had provided the submitter any express 

assurance of confidentiality.  Consequently, defendant is entitled to summary judgment as 

undisputed with respect to the search performed for responsive documents, and DOC’s 

invocation of FOIA Exemptions 6.  

With respect to the document at issue that was withheld under Exemption 5, there was 
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no disclosure to an unnecessary third party.  Even if such a disclosure could be found, it was 

against DOC policy and unauthorized.  Thus, the waiver doctrine does not apply.  

 Plaintiff’s claim under Exemption 4 also fails.  Plaintiff can point to no authority that 

would limit the reach of Exemption 4 to confidential commercial information only if the 

government gave an express assurance of confidentiality, which is what plaintiff seems to 

suggest.  As the accompanying Supplemental Lieberman Declaration explains, the information 

that has been withheld is of a type that the submitter maintains in confidence and expects DOC 

to maintain in confidence; DOC knew that when it received the information; DOC receipt of the 

information was for a specific purpose that did not involve the indiscriminate dissemination of 

the information; and thus the confidential commercial information was submitted under an 

implied assurance of confidentiality.  

 For the reasons set forth below, and in defendant’s opening memorandum (“Defendant’s 

Mem.”), defendant is entitled to summary judgment and plaintiff’s cross-motion for summary 

judgment should be denied. 

 
ARGUMENT 
 

II. Pursuant to Exemption 4, DOC Properly Withheld  
 Confidential Commercial Information  

 
Plaintiff challenges DOC’s invocation of Exemption 4 on a limited basis.  Plaintiff does 

not dispute that the information at issue constitutes commercial or financial information obtained 

from a person, which has been held to include a business.  Compare Defendant’s Mem. at 4-5 

with Plaintiff’s Mem. at 8-11.  Plaintiff also does not challenge that the information is of a type 
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that is customarily kept private by the submitter, Circinus.  Compare Defendant’s Mem. at 5-6 

with Plaintiff’s Mem. at 8-11. 

Instead, plaintiff argues that because there is no evidence that DOC provided an 

assurance of confidentiality to Circinus with respect to the submitted information, this is “fatal” 

to DOC’s Exemption 4 claim.  Plaintiff’s Mem. at 8.  Yet plaintiff points to no authority to 

support this claim.  See Plaintiff’s Mem. at 8-11. 

With respect to whether information under Exemption 4 is “confidential,” the parties 

agree that the analysis is guided by the Supreme Court’s decision in Food Mktg. Inst. v. Argus 

Leader Media, 139 S. Ct. 2356 (2019), but is not resolved by that case.  In Food Marketing, the 

Supreme Court held that information is confidential “whenever it is customarily kept private, or 

at least closely held, by the person imparting it.”  Food Mktg. Inst., 139 S. Ct. at 2363.  DOC has 

demonstrated in the Lieberman Declaration that the information at issue meets this criteria and 

plaintiff makes no attempt to challenge this.  Compare Defendant’s Mem. at 5-6 with Plaintiff’s 

Mem. at 8-11. 

The only issue is whether, in addition to demonstrating that the information at issue was 

maintained in a confidential manner by Circinus, DOC also was obligated to demonstrate that it 

had provided Circinus with an assurance of confidentiality when the information was submitted.  

Plaintiff concedes that the Supreme Court in Food Marketing expressly declined to resolve this 

question.  Plaintiff’s Mem. at 9, citing Food Mktg. Inst., 139 S. Ct. at 2363 (no need to resolve 

this issue because the government promised confidentiality). 

Plaintiff argues that Exemption 4 should require a governmental assurance of 

confidentiality, because the Supreme Court cited two cases from this Circuit that plaintiff claims 
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establish such a requirement.  Plaintiff’s Mem. at 9.  Plaintiff is wrong; neither case cited by 

plaintiff discusses such a requirement as being applicable to the Exemption 4 analysis. 

In Sterling Drug Inc. v. FTC, 450 F.2d 698, 709 (D.C. Cir. 1971), the government had 

agreed to treat the submitters’ information as confidential, so the Court had no occasion to decide 

whether that should be a requirement for the application of Exemption 4.  Plaintiff does not 

suggest otherwise.  Plaintiff’s Mem. at 9-10.  In Grumman Aircraft Eng. Corp. v. Renegotiation 

Bd., 425 F.2d 578, 580 (D.C. Cir. 1970), there was no discussion of whether information the 

submitter kept as confidential would only be treated as confidential if the government also had 

provided an assurance of confidentiality, nor does plaintiff suggest otherwise.  Plaintiff’s Mem. 

at 10.  Thus, neither case relied upon by plaintiff stands for the requirement that plaintiff seeks 

this Court to engraft upon Exemption 4, as a matter of first impression, when the Supreme Court 

expressly declined to do so. 

Of more persuasive value is the Supreme Court’s citation to GSA v. Benson, 415 F.2d 

878, (9th Cir. 1989).  In Food Marketing the Supreme Court cited GSA as a prior case that was 

“consistent with” the Supreme Court’s understanding of the application of Exemption 4, and the 

Supreme Court cited from GSA that “Exemption 4 would ‘protect information that a private 

individual wishes to keep confidential for his own purposes, but reveals to the government under 

the express or implied promise’ of confidentiality.”   Food Mktg. Inst., 139 S. Ct. at 2363 (citing 

GSA, 415 F.2d at 881) (emphasis added).   If the decision in GSA is “consistent with” the 

Supreme Court’s understanding of the term “confidential” as found in Exemption 4, then it 

should be presumed that were the Supreme Court to resolve the issue of whether a government 

assurance of confidentiality needs to be made, the Court would conclude that, if there must be 
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some kind of assurance in order for Exemption 4 to apply, such assurances may be express or 

implied. 

Such a conclusion would be in keeping with the Supreme Court’s interpretation of the 

word “confidential” in the context of FOIA Exemption 7(D), which protects information that 

“could reasonably be expected to disclose the identity of a confidential source.”  5 U.S.C.  

§ 552(b)(7)(D).  Just as with Exemption 4, the word “confidential” is not defined under the 

FOIA.   In U.S. Dept. of Justice v. Landano, 508 U.S. 165 (1993), the Supreme Court held that 

“[a] statement can be made ‘in confidence’ even if the speaker knows the communication will be 

shared with limited others, as long as the speaker expects that the information will not be 

published indiscriminately.”  Id. at 173.  Thus, the Court concluded that “[a] source should be 

deemed confidential if the source furnished information with the understanding that the FBI 

would not divulge the communication except to the extent the Bureau thought necessary for law 

enforcement purposes.”  Id. at 174. 

 The Supreme Court in Landano declined to find that an assurance of confidentiality could 

be implied whenever a source communicated with the FBI.  Id. at 176.  Instead, the Court held 

that the character of the information, and the context in which it was conveyed, may be relevant 

to determining whether a source cooperated with the FBI under an implied assurance of 

confidentiality.  Id. at 179.  The Court therefore required a particularized approach, in which the 

government would be obligated to demonstrate the specific circumstances under which an 

implied promise of confidentiality should be recognized.  Id. at 180. 

 The Supreme Court’s analysis in Landano translates comfortably into the Exemption 4 

context, and is consistent with the well established rule of statutory construction that “words 
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repeated in different parts of the same statute generally have the same meaning.”  Law v. Siegel, 

571 U.S. 415, 422 (2014).  Consequently, if a submitter conveys information to the government 

that the submitter customarily maintains as private or closely held, and the government knows 

the information is of a type that is ordinarily kept confidential, and the government’s known 

purpose for obtaining the information is to use it to further the government’s specific, identified 

interests, and there is no reason for the submitter to believe that the government will disseminate 

the information “indiscriminately,” then the circumstances give rise to an implied assurance of 

confidentiality on the government’s part.  

In this case the information withheld consists of confidential commercial information 

Circinus used in its commercial and business activities to provide defense/military contracting 

and related services on an international basis.  Lieberman Declaration, ¶ 19.  In particular, the 

information concerned Circinus’s international business plans and strategy for expanding 

operations abroad.  See Lieberman Decl., ¶ 21.   “[P]ublic dissemination of the information 

withheld would give insight to competitors of Circinus’s pursuit of opportunities with a 

particular foreign government, its capabilities and the manner in which it markets its 

capabilities.”  Supplemental Lieberman Declaration, attached, ¶ 6.  

The accompanying Supplemental Lieberman Declaration explains that DOC used this 

information to formulate a plan for how DOC would support Circinus’s efforts with respect to 

providing services to a foreign government.  Id. at ¶ 5.  DOC knew that Circinus would not have 

provided the information pertaining to its business plans, strategies and opportunities absent an 

implicit understanding that DOC would maintain this information in confidence, which DOC 

did.   Id. at ¶¶ 5-6.    As Mr. Lieberman further explains: 
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If Circinus or any other business could not be assured that DOC would treat as 
confidential information about its commercial plans and operations submitted to DOC to 
support the business in its efforts, then DOC would not be able to sustain the trust of the 
American business community, which is vital to DOC’s mission to facilitate the growth 
of American commerce domestically and abroad.  DOC has been able to sustain this trust 
because businesses understand that DOC carefully guards sensitive commercial 
information and only uses it to further DOC efforts to help these businesses expand their 
reach. 
 

Id. at ¶ 7. 

 Thus, because the information withheld consists of confidential commercial information 

that the business would not ordinarily share publicly, and it was provided to DOC under an 

implied assurance of confidentiality, DOC properly invoked Exemption 4 to withhold it. 

III. Pursuant to Exemption 5, DOC Properly Withheld 
Information Subject to the Deliberative Process Privilege. 
 

With respect to the application of Exemption 5, plaintiff challenges the withholding of 

an email sent by Eric Branstad, then Senior White House Adviser at the DOC, to Rick Gates, a 

private individual, transmitting draft Congressional testimony needed for the Secretary’s 

review.  Lieberman Decl., ¶¶ 23, 27; Vaughn Index, Lines 42, 43 and 46.  Plaintiff argues that 

DOC waived the privilege by disclosing this information outside of the agency.  Plaintiff’s 

Mem. at 4-7.  Notably, plaintiff does not dispute that the information at issue is predecisional 

and deliberative.  Id. 

The Court of Appeals for this Circuit has made clear that “Since executive privilege 

exists to aid the government decisionmaking process, a waiver should not be lightly inferred.”  

In re Sealed Case, 121 F.3d 729, 741 (D.C. Cir. 1997).  A waiver may occur when the agency 

“voluntarily reveals to third parties” a specific document.  Id. at 742.  Such third parties, 

however, must be considered “unnecessary third parties”.  Id. at 741; Heffernan v. Azar, 317 

F. Supp.3d 94, 120 (D.D.C. 2018) (waiver occurs in this Circuit by a voluntary disclosure to 
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“unnecessary third parties”); Mannina v. District of Columbia, 2019 WL 1993780, at *8 

(D.D.C. May 6, 2019) (“Waiver of the deliberative process privilege occurs where privileged 

material has been voluntarily disclosed to ‘unnecessary third parties[.]’”).   Thus, in order for a 

waiver to be found, there must be a purposeful disclosure of predecisional deliberative material 

to an unnecessary third party. 

Here, there was no intent by DOC to make a voluntary disclosure of information 

protected by the deliberative process privilege.  As Mr. Branstad explains in the accompanying 

declaration: 

On May 1, 2017, I was accompanying Secretary of Commerce Wilbur Ross 
(Secretary) on an official trip, when an adviser to the Secretary forwarded to 
me an email containing deliberative comments and analysis by a senior 
DOC official, Earl Comstock, of draft testimony for John H. Thompson, 
Director of the U.S. Census Bureau, before the House of Representatives 
Appropriations Committee’s Subcommittee on Commerce, Justice, Science 
and Related Agencies, and an attachment containing the draft testimony.  
The adviser stated that the Secretary needed this printed “as soon as 
possible” so he could review it.  The forwarded email from Mr. Comstock 
also indicated that he urgently needed the Secretary to review and approve 
the testimony. 
 

Branstad Declaration, ¶ 2.  At the time, Mr. Branstad and the Secretary were en route to a private 

residence and had no access to a governmental computer system and printer.  Id. at ¶ 3.  It was 

important for the Secretary to have immediate access to the information, so Mr. Branstad 

forwarded the email to Rick Gates, a private individual at the residence to which Mr. Branstad 

and the Secretary were headed.  Id.  Mr. Branstad asked Mr. Gates to print out the email and 

attachment and give it to the Secretary upon his arrival.  Id.  Mr. Branstad knew at the time he 

forwarded the email that he was not authorized to do so under DOC policy and had no intent to 

make an authorized disclosure on behalf of DOC.  Id. at ¶ 6.  Instead, he states that he “acted 
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completely on my own, though with the sole intention to ensure the Secretary had timely access 

to documents requiring his immediate attention.”  Id.  There is no evidence that Mr. Gates or the 

owner of the residence looked at the documents or disseminated them to anyone else.  Id. 

 These facts demonstrate the following.  There was no intentional, voluntary disclosure to 

unnecessary third parties on the part of DOC with regard to the information that has been 

withheld under Exemption 5.  Indeed arguably there has been no disclosure at all, since there is 

no evidence that Mr. Gates looked at anything in the email beyond Mr. Branstad’s request at the 

top of the email that he print it out, along with the attachment.  Indeed, the evidence is to the 

contrary.  Branstad Decl., ¶ 5.  

 Moreover, to the extent there was a disclosure, it was not to an “unnecessary third party.”  

As Mr. Branstad explains, he needed to get the information at issue to the Secretary immediately 

and there was no government computer or printer available.  At that point, Mr. Gates became the 

only option.  Branstad Decl., ¶ 3.  Under such circumstances, Mr. Gates became a necessary 

party, acting to facilitate the flow of information from one government official to another 

government official.  This is not much different than in years past, when a fax was the only way 

to get information from one official to another quickly.  Had Mr. Branstad been staying at a 

hotel, and had necessary information faxed to him, it would be unreasonable to find a waiver 

because a hotel employee picked up the fax and handed it to Mr. Branstad.  The circumstances 

surrounding Mr. Gates’ participation in the exchange between two government employees is 

little different.  Under these circumstances, Mr. Gates became a necessary person to be the 

conduit to receive the information, briefly as it was, and thus no waiver should be found with 

respect to this transaction.   
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  But even if a disclosure to an unnecessary third party is found to have occurred, it was 

not an inadvertent one; it was purposefully done.  Id. at ¶¶ 3, 6.  Given that there was nothing 

“inadvertent” about this disclosure, plaintiff’s citation to cases about inadvertent disclosures and 

obligations attendant to such disclosures misses the mark.  Plaintiff’s Mem. at 6-7.  Those cases 

essentially stand for the proposition that if the government is sloppy in the way in which it 

handles its information, a waiver may be found depending upon the circumstances.  Id.  This 

disclosure not the result of inattention to the proper handling of privileged information; it was 

knowingly done by Mr. Branstad.  Id.   

 The Branstad Declaration also makes clear that this disclosure was not a voluntary 

disclosure by DOC it was directly contrary to DOC policy and unauthorized.  Id. at ¶ 6; 

Lieberman Decl., ¶ 24.  DOC’s published policy clearly states that DOC records are not allowed 

to leave the custody or control of DOC, even on a temporary basis, except as permitted under 

Departmental Administrative Orders.  Ex. 1 at § 7.01; see also § 7.08 (c).  As this disclosure was 

not permitted under these orders, its transmission to a third party was without proper authority.  

Id. at § 7.01.  

 Here, by contrast, the disclosing party, Mr. Branstad, knew such a disclosure was 

against DOC policy and unauthorized.  Id.  Such a disclosure, therefore, does not waive 

the applicability of Exemption 5.  See, e.g., Medina-Hincape v. Department of State, 700 

F.2d 737, 742, n.20 (D.C. Cir. 1983) (“An unauthorized disclosure of documents” by 

agency officials “does [not] constitute a waiver of the applicable of the applicable FOIA 

exemption.”) (emphasis in original).  DOC should not be prejudiced by the actions of an 

employee engaged in an unauthorized act, especially in light of the well established 

Case 1:18-cv-03022-CJN   Document 18   Filed 10/03/19   Page 10 of 14



 

11 
 

recognition of the importance of protecting the government’s decision-making process.  

E.g., Nat’l Labor Relations Bd. v. Sears, Roebuck & Co., 421 U.S. 132, 148-51 (1975). 

 Under the circumstances of this case, plaintiff’s claim of a waiver should fail, and 

DOC’s invocation of Exemption 5 for undisputed predecisional documents should be 

upheld. 

CONCLUSION 

 For the foregoing reasons, and those set forth in DOC’s opening memorandum, 

DOC’s motion for summary judgment should be granted, and plaintiff’s cross-motion for 

summary judgment should be denied. 

Respectfully submitted, 
 
     JESSIE K. LIU, 
     D.C. BAR # 472845 

United States Attorney 
            for the District of Columbia  
      

DANIEL F. VAN HORN,  
     D.C. BAR #924092 
     Chief, Civil Division 
      
                            /s/ Marina Utgoff Braswell               
     MARINA UTGOFF BRASWELL, 
     D.C. BAR #416587 
     Assistant United States Attorney 
     U.S. Attorney’s Office 
     555 4th Street, N.W. - Civil Division 
     Washington, D.C. 20530 
     (202) 252-2561 

Marina.Braswell@usdoj.gov 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
CITIZENS FOR RESPONSIBILITY  ) 
AND ETHICS IN WASHINGTON,  ) 
      ) 
   Plaintiff,   ) 
      ) 
    v.   ) Civil Action No. 18-3022 (CJN) 
      ) 
U.S. DEPARTMENT OF COMMERCE, ) 
      ) 
   Defendant.   ) 
____________________________________)  
 
 

DEFENDANT’S RESPONSE TO PLAINTIFF’S 
STATEMENT OF MATERIAL FACTS 

AS TO WHICH THERE IS NO GENUINE ISSUE 
 

Pursuant to Local Rule 7(h), Defendant, the United States Department of Commerce 

(“DOC”), responds to plaintiff’s statement of material facts as follows: 

1.  Undisputed. 

2.  Undisputed. 

3.  Undisputed. 

4.  Undisputed 

5.  Undisputed. 

6.  Undisputed that Eric Branstad forwarded an email to Rick Gates, a private 

individual, containing draft Census Testimony for the Secretary of DOC.  Mr. Gates’ work 

status at the time, aside from being a private individual, is not a material fact. 

7.  Undisputed. 
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8.  Undisputed but not required by law under these circumstances. 

9.  Undisputed. 

10.  Undisputed that DOC made no express assurance of confidentiality but the 

information was supplied to DOC under an implied assurance of confidentiality.  

Supplemental Lieberman Declaration, ¶¶ 5-7.  

Respectfully submitted, 
 
     JESSIE K. LIU, 
     D.C. BAR # 472845 

United States Attorney 
            for the District of Columbia  
      

DANIEL F. VAN HORN,  
     D.C. BAR #924092 
     Chief, Civil Division 
      
                            /s/ Marina Utgoff Braswell               
     MARINA UTGOFF BRASWELL, 
     D.C. BAR #416587 
     Assistant United States Attorney 
     U.S. Attorney’s Office 
     555 4th Street, N.W. - Civil Division 
     Washington, D.C. 20530 
     (202) 252-2561 

Marina.Braswell@usdoj.gov 
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

____________________________________ 
      ) 
CITIZENS FOR RESPONSIBILITY  ) 
AND ETHICS IN WASHINGTON,  ) 
      ) 
   Plaintiff,   ) 
      ) 
    v.   ) Civil Action No. 18-3022 (CJN) 
      ) 
U.S. DEPARTMENT OF COMMERCE, ) 
      ) 
   Defendant.   ) 
____________________________________)  

 
ORDER 

 
 Upon consideration of defendant’s motion for summary judgment, plaintiff’s opposition 

and cross-motion for summary judgment, and the entire record in this case, the Court finds that 

there are no issues of material fact and the defendant is entitled to judgment as a matter of law. 

Therefore, it is hereby 

 ORDERED that defendant’s motion for summary judgment is granted; and it is further 

 ORDERED that plaintiff’s cross-motion for summary judgment is denied. 

 This is a final, appealable order. 

 
 

UNITED STATES DISTRICT JUDGE 
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